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HIGH COURT OF CHHATTISGARH, BILASPUR 

FA(MAT) No. 21 of 2022

 Smt.  Aparna  Pandey  W/o  Jai  Prakash  Pandey,  D/o  Late  Shri
Ramdhan  Shukla  Aged  About  50  Years  Through  Next  Friend
(Brother) Ramkishore Shukla , S/o Late Shri Ramdhan Shukla R/o
D-17,  Vidya Up Nagar  ,  Near  Shiv  Mandir  Bilaspur,  Tahsil  And
District Bilaspur Chhattisgarh. 

---- Petitioner 

Versus 

 Jai Prakash Pandey S/o Late Shri Churawan Prasad Pandey, Aged
About 50 Years R/o Yamuna Vihar , NTPC Town Ship, Jamnipali,
Korba  West  ,  Police  Station  And  Tahsil  Darria,  District  Korba
Chhattisgarh. 

---- Respondent 

For Appellant Mr. HV Sharma and Mr. Ravindra 
Sharma, Advocates

For Respondent /State Mr. Vineet Kumar Pandey, Advocate 

DB.:                    Hon'ble Mr. Justice   Goutam Bhaduri &

 Hon'ble Mr. Justice  Deepak Kumar Tiwari

 Judgment on Board by Goutam Bhaduri, J.

6/7/2022   

1. Heard.

2. The present appeal is against the judgment and decree dated

26.11.2021  passed  by  the  Judge,  Family  Court,  Camp  Court,

Katghora, District Korba (CG) passed in Civil Suit No.74-A/2021,

whereby, the decree of divorce has been granted in favour of
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the husband.  The instant appeal is filed by the appellant-wife.

3. The  brief  facts  of  the  case  is  that   the  marriage  of  the

respondent-husband and the appellant-wife was solemnized on

9.5.2002  and  thereafter,  the  wife  moved  to  her  matrimonial

house at Korba.  As per the pleadings of the husband, after the

rituals of the marriage, the behaviour of the wife appeared to

be non-cooperative and unnatural but since such behaviour was

immediately  after  the marriage,  it  was ignored.  However,  the

wife went back to her parental  home and when the husband

tried  to  bring  her  back,  she  refused  for  some  or  the  other

reasons.  Thereafter, a child was born out of their wedlock.  It

was  alleged  that  in  May  2007,  the  wife   again  left  for  her

parental  house  and  subsequently,  several  rounds  of  social

meetings  were  held.   Lastly,  it  came  out  that  the  wife  is

mentally  retarded,  for  which,  she  is  being  treated  by

Psychiatrists Dr. Prakash Narayan Shukla and Dr. Shailesh Verma

at Raipur and Bilaspur respectively.  It was further pleaded that

the  husband  proposed  to  get  the  wife  treated  by  the  best

Psychiatrist but for some or the other reasons, the same was

avoided.  It was also stated that when the husband  got to know

the mental condition of the wife, the sister of the wife came to

the matrimonial house and took all her belongings and the wife

never  tried  to  come  back.   The  husband  has  further  made

certain  narrations  of  the  incidents  in  his  pleadings.

Consequently,  in  a  petition  filed  under  Section  13(1)  of  the

Hindu  Marriage  Act,  1955  before  the  Family  Court,  the

respondent  proceeded  ex-parte  and  eventually,  an  ex-parte
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decree was passed.

4. Learned counsel for the appellant-wife would submit that when

it was pleaded that the husband knew the fact that the wife is

mentally  retarded,  the  Court  below  should  have  proceeded

under Order 32 Rule 15 of the CPC to make an enquiry about

the state of mind of the wife.  He would submit that without

having done so,  the Court has proceeded ex-parte,  therefore,

the order itself would be bad in law.

5. Per contra, learned counsel for the respondent-husband, would

submit that it was on the information of the family members,

the husband got to know that the wife was mentally retarded.

Consequently,  there was no mandate to follow the procedure

under Order 32 Rule 15 of CPC.  He further submits that even

after the notice, the wife did not turn up and  thus, the ex-parte

proceedings drawn by the Court is well merited, which do not

call for any interference.

6. We  have  heard  learned  counsel  for  the  parties  at  length,

perused the pleadings and the order sheets of the Court below.

7. The order-sheets would show that after filing of the  petition on

19.7.2021, the notice was ordered to be issued and the case was

fixed for 20.9.2021 for  appearance of the wife,  reconciliation

and reply.   The acknowledgment shows that the  above notice

was  stated  to  be  served  on the  respondent-wife  (appellant

herein).  The order sheet further shows  that the date of hearing

i.e.  20.9.2021 was pre-poned and the matter was taken up on
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25.8.2021 and on the said date,  the next date of hearing was

given as  '22.10.2021'.  Thereafter, on 22.10.2021, the ex-parte

proceedings  were  drawn  and  on  the  subsequent  date,  the

evidence was recorded.  

8. Perusal of the  order sheets  would show that  the notices were

issued for appearance  of the wife on 20.9.2021 and  thus, it is

not expected that on a prior date, the case would be taken up

i.e. on 25.8.2021 and a different date of 22.10.2021 would be

given.   The  acknowledgment  notice  shows  that  the  date  of

appearance was given as '20.9.2021' and the order sheets of the

trial Court would show that on the said date, the case was not

taken  up  for  hearing  and  on  this  ground  alone,  the  ex-parte

proceeding was bad in law. Apart from this, the pleadings of the

husband  would  show  that  at  para  17  and  20,  categorical

statements were made that the wife is of unsound mind.  The

pleadings further elaborate that the husband was sanguine of

the fact that the wife is not mentally fit.  Para 17 and 20 of the

pleadings are reproduced hereunder :

“17- ;g fd dkykarj esa vkosnd dks] vukosfndk ds ek;ds okyksa }

kjk bl vk'k; dh tkudkjh nh fd vukosfndk dk ekufld

LokLF; fookg ds iwoZ ls gh lgh ugha gS ftlds fy, mldk

LokLF; ijh{k.k] viksyks vLirky] fcykliqj ds euksfpfdRld]

MkW- izdk'k ukjk;.k 'kqDyk] euksfpfdRld] jk;iqj o MkW- 'kSys'k

oekZ] euksfpfdRld] lsDVj&9] fHkykbZ ds euksjksx fo'ks”kKksa ds

ikl py jgk gSA
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20- ;g fd vkosnd usa  vukosfndk ds ek;ds okyksa  ds le{k ;g

izLrko  Hkh  fn;k  fd  ;fn  os  ;g  ugha  pkgrs  fd  mudh

vuqifLFkfr  esa  vukosfndk  dk  fpfdRldh;  ijh{k.k  gks]  rks

mudh vksj ls dksbZ Hkh lkFk vk ldrk gSA fdUrq vukosfndk ds

ek;ds okyksa usa] u rks vukosfndk ds fpfdRlk ls lacfU/kr dksbZ

dkxtkr vkosnd dks lkSais vkSj u gh vkosnd ds bl izLrko ij

viuh  ldkjkRed  izfrfdz;k  izfnf'kZr  dh]  fd  vkosnd]

vukosfndk dk fpfdRldh; ijh{k.k vius Lrj ij Hkkjr ds Js”B

euksfpfdRldksa ls djk,xkA”

9. Section  2(l)  of  the  Mental  Health  Act,  1987  defines  the

“mentally ill person” as a person, who is in need of treatment by

reason of any mental disorder other than mental retardation.

According to the pleadings of the husband, the respondent-wife

was  said  to  be  mentally  ill  person,  who  needs  treatment

because  of  mental  disorder.   Even  if  the  pleadings  are

considered  in  a  liberal  view  or  it  is  considered  that  she  was

suffering  from  low  intellectual  quotient,  there  would  no

gainsaying to infer that she would be capable to defend herself. 

10. After going through the pleadings of the husband that the wife

is mentally retarded, it appears that in view of Section 10 of the

Family Courts Act, 1984 (in short “the Act, 1984”), the husband-

respondent  should  have  taken  recourse  to  the  provisions

contained in  Order 32 Rule 15 of  CPC as Section 10 necessarily

refers to the procedure, which reads as under :

“10. Procedure generally – (1) Subject to the other provisions of

this  Act  and  the  rules,  the  provisions  of  the  Code  of  Civil
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Procedure, 1908 (5 of 1908) and of any other law for the time

being in force shall apply to the suits and proceedings (other

than  the  proceedings  under  Chapter  IX  of  the  Code  of

Criminal Procedure,  1973 (2 of 1974) before a Family Court

and for  the purposes  of the said provisions  of the Code,  a

Family Court shall be deemed to be a civil court and shall have

all the powers of such court.

(2) Subject to the other provisions of this Act and the rules, the

provisions  of  the  Code  of  Criminal  Procedure,  1973  (2  of

1974)  or  the  rules  made  thereunder,  shall  apply  to  the

proceedings under Chapter IX of that Code before a Family

Court.

(3) Nothing in sub-section (1) or sub-section (2) shall prevent a

Family Court from laying down its own procedure with a view

to arrive at a settlement in respect of the subject-matter of

the suit or proceedings or at the truth of the facts alleged by

the one party and denied by the other.”

11.Order 32 Rule 15 of the CPC (except rule 2A) applies to persons

of unsound mind.  It governs the suit by or against a person with

mental incapacity and the same reads as under :

“15. Rules 1 to 14 (except rule 2A)  to apply to persons of

unsound mind -  Rules 1 to 14 (except rule 2A) shall, so far as

may  be,  apply  to  persons  adjudged  before  or  during  the

pendency  of the suit,  to  be of unsound mind and shall  also

apply to persons who, though not so adjudged, are found by

the Court on enquiry to be incapable, by reason of any mental

infirmity,  of  protecting  their  interest  when  suing  or  being

sued.”

12. Order 32, Rule 3 contemplates  filing of an application for the

appointment of guardian where the respondent is alleged to be

a person of unsound mind.   Order 32 Rule 15 of the Code of

Civil Procedure extends the application of Order 32, Rules 1 to

14, except Rule 2A,  to the persons adjudged before or during
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the pendency of the suit, to be of unsound mind and shall also

apply to persons, who, though not so adjudged, are found by

the Court on enquiry to be incapable by reasons of any mental

infirmity, of protecting their interest when suing or being sued.

13. In  a like nature of  case, the High  Court of Madras, in the matter

of   L.  Hemalatha Vs. N.P.  Jayakumar reported  in  AIR  2008

MADRAS 98, has held thus in para 21.3 to 21.6 :

“21.3 The  expression,  “persons  who,  though  not  so

adjudged,  are  found  by  the  Court  on  enquiry  to  be

incapable by reason of any mental infirmity of protecting

their interest when suing or being sued” found in Order 32,

Rule 15 of the Code of Civil Procedure makes it clear that a

duty is cast on the Court to arrive at the finding whether

on the pleadings or even in the absence of any pleading,

when  it  is  brought  to  the  notice  of  the  Court  by  the

evidence on record  whether  any  person is  found by the

Court, on enquiry to be incapable of protecting his or her

interest,  when suing or being sued and such duty, in our

considered  opinion,  is  mandatory  and  not  discretionary.

Any deviation from the above rule would render Order 32,

Rule  1  to  14 of  the  Code of  Civil  Procedure  redundant,

inasmuch  as  the  Court  is  expected  to  be  a  guardian  of

interest of the minors and persons of unsound mind who

are incapable of protecting their interest.  Therefore, the

duty  cast  on  the  Court  is  to  consider  whether  the

respondent is in a position to act independently or not and

whether  the  appointment  of  a  guardian  is  necessary  or

not, and render necessary finding.

22.4 In the instant case, the petitioner husband, having

alleged that the respondent-wife is a person of unsound

mind, ought to have filed an application for appointment

of  guardian,  because  even  on  his  own  pleadings,  the

respondent-wife,  being a person of unsound mind, could

not defend herself.
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22.5 The  trial  Court  ought  to  have  satisfied  itself

whether the respondent-wife is a person of unsound mind

or not.  If the trial Court on the basis of materials placed

before  it,  finds  that  the  allegations  of  the  petitioner-

husband are not sustainable, there is no need to appoint a

guardian  to  defend  the  respondent-wife.   On  the  other

hand, if it is satisfied that the respondent-wife is a person

of unsound mind, it should appoint a guardian to defend

her.  Such duty has not been discharged by the trial Court

in the instant case.

21.6 The primary duty of a Court is to see that truth is

arrived  at.   But,  the  trial  Court  has  simply  accepted  the

case  of  the  petitioner-husband  without  insisting  on  an

application under Order 32, Rule 15 of the Code of Civil

Procedure.   The  failure  on  the  part  of  the  petitioner-

husband and the lapse on the trial Court to discharge the

mandatory  obligation  as  contemplated  under  Order  32,

Rule 15 of the Code of Civil Procedure read with Section 10

of the Family Courts Act would render the order as a whole

nullity in the eye of law.” 

14. Applying the aforesaid principles  and the law laid down by this

Court in the matter of Abhishek Lal vs. Smt. Minakshi Filomin

vide judgment dated 1.7.2022 passed in FAM No.224 of 2018,

in the case at hand, we are of the opinion that when the specific

pleadings existed that the wife of the respondent is of unsound

mind  and  it  was  well  within  the  knowledge  of  the  husband-

respondent,  she  ought  to  have  been  represented  before  the

Court  below  by  the  'next  friend'   by  invoking  the  provisions

contained in Section 32 Rule 15 of the CPC or the Court below

should have made an enquiry  in  due regard.   Apart from the

aforesaid  facts,  the  dates  and  events  would  show  that  the

exparte proceeding itself was not justified.
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15. Accordingly, the appeal is allowed and  the impugned judgment

and decree is set-aside.

16.  However, it is observed that the respondent-husband would be

at liberty to file a fresh suit, if so advised, in accordance with

law.  Further,  the findings recorded by this  Court  shall  not be

considered as res judicata in further proceedings, if any.

                      Sd/-                                                                               Sd/-

         ( Goutam Bhaduri)                                          ( Deepak Kumar Tiwari)
                     Judge                                                                        Judge     

Shyna                        
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FA(MAT) No. 21 of 2022

HEAD-NOTE

The decree of divorce against wife showing her

mentally  retarded  would be nullity,  if  not  represented

through next friend.

iRuh dks ekufld :i ls fof{kIr n'kkZrs gq,

mlds fo:) tkjh fookg foPNsn dh fMdzh 'kwU; gksxh]

;fn  izdj.k  esa  iRuh  dk  izfrfuf/kRo]  fdlh  okn

fe=  }kjk u fd;k x;k gksA


