HIGH COURT OF CHHATTISGARH, BILASPUR

Writ Petition (S) No.83 of 2016

Mahendra Kumar Sahu, S/o Shri K.R. Sahu, aged about 53 years, Ex-
Head Constable (Radio), Jagdalpur, R/o Near Jain Mandir,
Dongargaon, District Rajnandgaon (C.G.)

---- Petitioner

Versus

1. State of Chhattisgarh, Through the Secretary, Home Department,
Mahanadi Bhawan, Mantralaya, New Raipur (C.G.)

2. The Director General of Police, Chhattisgarh Police Headquarter,
Raipur (C.G.)

3. The Additional Director General of Police (Radio), Chhattisgarh Police
Headquarter, Raipur (C.G.)

4. The Assistant Inspector General of Police (Radio), Police
Headquarter, Raipur (C.G.)

5. The Superintendent of Police, Durg (C.G.)
---- Respondents

For Petitioner: Mr. Goutam Khetrapal, Advocate.
For Respondents / State: -
Mr. Ravi Kumar Bhagat, Deputy Government Advocate.

Hon'ble Shri Justice Sanjay K. Agrawal

Order On Board

04/01/2022
1. This is the second round of litigation between the parties as by order
dated 12-2-2015 passed in W.P.(S)No0.2219/2005, this Court directed
the Superintendent of Police (Radio), Bhilai to consider the case of the
petitioner in terms of Regulation 241 of the Chhattisgarh Police
Regulations on the ground of the petitioner's subsequent acquittal
from criminal charges by the jurisdictional criminal court. After
consideration, the competent authority has rejected his claim by order

dated 13-4-2015 against which he filed appeal and by the impugned
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order dated 9-12-2015, the appellate authority has dismissed his

appeal which has been called in question in the instant writ petition.

. The petitioner was appointed on the post of Constable and was
posted at Jagdalpur. On 1-12-1994, the petitioner's wife committed
suicide and consequently, offence under Sections 306 & 498A of the
IPC was registered against the petitioner and he was charge-sheeted
in that case before the jurisdictional criminal court. Meanwhile, on 26-
4-1994, the respondent i.e. the then State of Madhya Pradesh initiated
disciplinary proceedings and served charge-sheet to the petitioner for
violation of Regulation 64(11) of the Madhya Pradesh Police
Regulations to which he submitted reply and ultimately, after
completion of enquiry, he was terminated by order dated 28-2-1995
against which he preferred appeal, but the appeal was also dismissed
by the appellate authority by order dated 1-6-1995 against which he
preferred mercy petition, but the competent authority directed him to
prefer mercy petition after decision of the trial Court and the mercy
petition was disposed of by order dated 18-6-1996. Ultimately, the
petitioner was acquitted from criminal charges on 28-5-1997 and
thereafter, he repeated his mercy petition on 9-6-1997 before the
Director General of Police which was rejected on 6-9-1997. (Against
the order of acquittal, appeal preferred by the State being Criminal
Appeal No.2096/1997 was dismissed by this Court on 15-1-2014.) The
order dated 6-9-1997 dismissing the mercy petition was assailed by
the petitioner by preferring W.P.(S)N0.2219/2005 which was partly
allowed by this Court by order dated 12-2-2015 directing the
Superintendent of Police concerned to consider the case of the
petitioner for reinstatement in the light of Regulation 241 of the

Chhattisgarh Police Regulations, but by order dated 13-4-2015 the
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Superintendent of Police concerned has rejected the representation
maintaining the order dated 7-4-1995 dismissing the petitioner from
police service. Against the order dated 13-4-2015, the petitioner
preferred appeal before the appellate authority which has been
dismissed on 9-12-2015 by the Additional Director General of Police

against which this writ petition has been preferred.

. Return has been filed controverting the averments made in the writ
petition stating that no case is made out for interfering with the order
dated 13-4-2015 and the order dated 9-12-2015 passed by the

disciplinary authority as well as by the appellate authority.

. Mr. Goutam Khetrapal, learned counsel appearing for the petitioner,
would submit that departmental enquiry and criminal proceeding, both,
were based on identical and similar facts therefore in the light of
Regulation 241 of the Chhattisgarh Police Regulations, as a matter of
right, the petitioner is entitled for reinstatement and orders of both the

authorities are liable to be set aside.

. Mr. Ravi Kumar Bhagat, learned Deputy Government Advocate
appearing for the State / respondents, would submit that the petitioner
was subjected to departmental enquiry for breach of Regulation
64(11) of the Chhattisgarh Police Regulations, whereas in criminal
case, he was charged for offence under Sections 306 & 498A of the
IPC, therefore, it was based on quite different set of facts, neither
similar nor identical, as such, Regulation 241 of the Chhattisgarh
Police Regulations has rightly been made applicable by both the

authorities and as such, the petition deserves to be dismissed.

. | have heard learned counsel for the parties and considered their rival

submissions made herein-above and also went through the record



with utmost circumspection.

. In the first round of litigation, the order of the Director General of
Police on mercy petition, dated 6-9-1997 was set aside and the matter
was remitted to the disciplinary authority to consider the case of the
petitioner in the light of Regulation 241 of the Chhattisgarh Police
Regulations, as he has been acquitted from the charges under

Sections 306 & 498A of the IPC.

. In order to consider the plea as to whether the petitioner is entitled for
the benefit of Regulation 241 of the Chhattisgarh Police Regulations, it
would be appropriate to notice Regulation 241 of the said Regulations

which states as under: -

“241. Cases of acquittal When a police officer has been
tried and acquitted by a criminal court, he must as a rule be
to reinstated. He may not be punished departmentally
when the offence for which he was tried constitutes the
sole ground of punishment. If, however the acquittal,
whether in the court of original jurisdiction or of appeal was
based on technical grounds. Or if the facts established at
the trial show that his retention in Government service is
undesirable, the Superintendent may take departmental
cognizance of his conduct, after obtaining the sanction of
the Inspector-General.”

. A careful perusal of Regulation 241 of the Chhattisgarh Police
Regulations would show that it is an exception to the rule applicable to
the police force providing that once an employee has been acquitted
by the criminal court, as a matter of right, he should be reinstated in
service and he may not be punished departmentally when the offence
for which he was tried constituted the sole ground of punishment.
However, Regulation 241 also carves out a caveat that if the order of
acquittal is based on technical grounds or if the facts established at
the trial show that his retention in Government service is undesirable,

the Superintendent may take departmental cognizance of his conduct,
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after obtaining the sanction of the Inspector General.

10. The provisions contained in Regulation 241 of the Chhattisgarh Police
Regulations came up for consideration before the Full Bench of the

M.P. High Court in the matter of Harinarayan Ramratan Dubey,

Khandwa v. State of Madhya Pradesh and others' in which the scope
and ambit of Regulation 241 was considered and it has been held as

under: -

“The regulation thus prohibits departmental punishment for
the offence of which an officer has been acquitted by a
competent Court. It however makes an exception in the
case where acquittal was based on technical grounds. But
the exception itself is made subject to a condition
precedent that no departmental enquiry should be held
without obtaining the sanction of the Inspector General of
Police. Another provision in the para is that when an officer
has been acquitted but the facts established at the trial
show that his retention in Government service is
undesirable, departmental action can be taken; but there
also subject to the condition precedent that the sanction of
the Inspector General of Police must be obtained in the first
instance.”

11.This Court also in the matter of Pohari Sharan Pandey v. State of MP

(now CG) and the Superintendent of Police” has considered the scope

and ambit of Regulation 241 of the Chhattisgarh Police Regulations

and held as under: -

“14. In the case in hand the charge in the criminal case as
well as in the departmental enquiry was one and the same.
The alleged forged police rojnamcha sanha was produced
before the Magistrate. Shri A. H. Khan, the then Incharge
was also examined and cross examined. The Magistrate
had found that the witness Shri P.R. Sao had admitted the
alleged forged bills as genuine. The then S.D.O.(P) Shri
G.R. Shrivastava also supported the case of the petitioner
and the criminal Court found that the prosecution was
lodged on account of the malice on the part of the Police
Station Incharge Shri A. H. Khan towards the petitioner. In
the departmental enquiry Shri P.R. Sao and Shri A.H. Khan

1 1975 MPLJ 429
2 2007 LawSuit(Chh) 118



were also examined. The then S.D.O.(P) was not
examined, under whom the petitioner had actually worked,
at the relevant time but other S.D.O.(P) Shri P. N. Awasthi
was examined. Thus, it is found that the evidence and the
documents produced before the criminal Court, as well as
before the enquiry authority, were almost the same, except
that some new witnesses like Shri P.N. Awasthi, S.D.O.(P),
who was not S.D.O.(P) at the relevant time, were examined
in the departmental enquiry. The petitioner is entitled to the
benefit under Regulation 241 of the Regulations, which is
statutory in nature. Regulation 241 clearly mandates that
when a police officer has been tried and acquitted in a
criminal Court, he must, as a rule, be reinstated. He may
not be punished departmentally when the offence for which
he was tried constitutes the sole ground of punishment. In
the case of acquittal on technical grounds, the
departmental cognizance of misconduct may be taken after
obtaining the sanction of the Inspector General of Police.
In the present case there was clear cut exoneration and
there was no finding against the petitioner that he was
undesirable in service.

15. As a result, and for the reasons mentioned herein
above, the review application is allowed. The petitioner is
entitted to the reinstatement in service without
consequential benefits, except back wages.”

12.Now, the question would be, whether both in the departmental
proceeding and in criminal proceeding charges were one and same

set of allegations?

13.The petitioner has been charged for violation of Rule 64(11) of the
Chhattisgarh Police Regulations vide Annexure P-2 on 26-4-1994.

Operative portion of the charge-sheet states as under: -

TADT GRT ol T 931 H UG A8 GRT SPeAQR ¥ foid
13-8-92 P! AR P, 9 a8 H aR H off. foRg 0 o= § wd
Siraehdt TSR Hf RUE & I8 yrm SI7ar & b oRidt & &R, et &
gd, S 98 3fhell I&dT T Al SHDT Jaai I ALHSRT F TR AT 3iR
T BRI JIRIUT & &R, 3T OTHT ot o7 | oSt & s oft, RdY &
ER, Jecil St AeHIBRIT BT T STHT 87 8T 3R S99 R oY J&1
oI 37y a9 oY I8 | SHD JoIaT SR GRT, 37T geeT JofepT HHAT
Tg b AR WR LTehT Bl 7T |

=7 g} HROT | SART B T P H I IR & GRT
TIBT BT TAST IR & HRUT I GRT AH-8T T8 | P




AT SR & SaeeR & |

3TRIYT b GRT el faRT S SIeNfid et H I8 §U eIl
Ul 99l It ALHIBRIT § IR a1 71 iR Faet sfiacht < g |
qel BN & T T, eT-gaT B 8Y ofl, SH QR Bl prIw &1 [T,
ORI BRI qeell Sth A&HIBRT @I, Rt & 8-, & & gl AR
ST & TG T STFT-SHT o7 T&T qAT oM & g Ud 18 H I 3/
GEY 3B | IR & GRT 0 et & aRa R ot ofepr 1 18, o
it HHT A1g GRT 39 T BRI I IR Bl AFRID HATSHT &
PRUT AH-EIT DI TS |

31 H S1.3TR. BN, Yferd areftera, IS, el 9iF, M,
IR e Ham-amRer, ($AT)-81, Fevs PAR I1g & [96g
fariiT—SiTa - 8g T STRI FIT 2 -

JIRIY:

ARG 7 Ih P PRSP el WAeH & URT i 64, HaT di
T 9Tl & fthaxT BT 11 & 319, "Il TRi & afhai & |
gIAT 9§, I ¥ W@ Il ¥ FaER Hn | el Sfles F a8
qnifagel aER @1 ISEROT U BT T Gt UBR hH uewrd B
TN T IFe fhAT 3R IFDh GRT BT HaraRv FoI I Yo
9T 1 B gfia fham e, U Y BT g 9T & S gwIh
SRR |

14.A careful perusal of the aforesaid portion of the charge-sheet would
show that basically, charge upon the petitioner was that on account of
his illicit relationship with Babli @ Laxmichaya, his legally wedded wife
Smt. Seema Sahu committed suicide and further charge was that he
also tortured his wife which is an offence punishable under Section
498A of the IPC. Though the petitioner was charged under Regulation
64(11) of the Police Regulations, but the main basis was that he
abetted his wife Smt. Seema Sahu to commit suicide. Regulation

64(11) of the Police Regulations states as under: -

“64. General Condition of Service.—Every candidate for an
appointment in the police should be made acquainted, prior
to appointment, with the general conditions of police
service, which are as follows:—

(11) He shall act with respect and deference towards all
officers of Government, and with forbearance, kindness



8

and civility towards private persons of all ranks. In
private life he shall set an example of peaceful
behaviour and shall avoid all partisanship.”

15.Regulation 64 of the Police Regulations is General Condition of

16.

Service and sub-regulation (11) provides that in private life every
police officer shall set an example of peaceful behaviour and shall
avoid all partisanship, meaning thereby, he has to treat his / her family
members with respect and he / she shall not enter into any violent
behaviour. As such, since charge under Sections 306 & 498A of the
IPC was framed against the petitioner and he was tried also,
therefore, charge under Regulation 64(11) of the Police Regulations
was formulated against him. Now, in criminal case also charge
against the petitioner was that he has instigated his wife to commit
suicide and also doubted the character of his wife, therefore, she
committed suicide which is punishable under Section 498A of the IPC.
Charge framed by the Superintendent of Police, Radio, Bhilai Zone,

Bhilai, against the petitioner states as under: -

IR 7 Ith T IR Gfolk eI & URT HHD 64, TdT HT I
oraf & fOhassT oIl 11 & 3fer, "It TR & afehadl & e &far 9,
AT ¥ W& TRl ¥ JagR YT | (it Sitae A a8 «ifaqut Sasr
T ISTEROT U ¥ UG OT UBHR Pl 9&UId HY Tl |’ &1 SEe
foraT 3R IHB GRT BT BIERY P I Yfeld 9T 61 B gfire
fhT SRR, SO TTT T Gfeld faRT b SR a1 & |

Now, the petitioner was firstly terminated departmentally on 28-2-1995
and on 1-6-1995, his appeal was dismissed and mercy petition was
filed which was also dismissed with liberty to prefer mercy petition
after decision of the trial Court in criminal case in which ultimately he
was acquitted on 28-5-1997, thereafter, he filed mercy petition on 9-6-
1997 which was dismissed on 6-9-1997. A careful perusal of the
judgment of the trial Court in criminal case, dated 28-5-1997 would

show that the prosecution has miserably failed to prove the fact of
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cruelty against the petitioner. In paragraph 11, learned Sessions
Judge has clearly held that the prosecution has failed to prove the
charged offences and accordingly proceeded to acquit the petitioner
which has been affirmed by this Court in Cr.A.N0.2096/1997 on 15-1-
2014. As such, the petitioner’'s clean acquittal on criminal charges

had already become final.

Thus, from the aforesaid analysis, it is quite established that charges
in the departmental proceeding were based on the allegation that the
petitioner abetted the commission of suicide of his wife and treated
her with cruelty which is punishable under Sections 306 & 498A of the
IPC and since he is said to have not maintained good relationship with
his wife and is said to have acted violently with his wife, therefore,
departmental proceeding was initiated against him and in which he
was punished also, departmentally. But when the matter was
remanded to consider afresh by order dated 12-2-2015, the two
authorities refused to grant the benefit of Regulation 241 of the Police
Regulations on the ground that the charges are not one and same in
both the proceedings i.e. criminal and departmental and both the
charges are different, whereas, as noticed above, though the
departmental proceeding is based on Regulation 64(11) of the Police
Regulations, but the basis of invoking Regulation 64(11) is criminal
behaviour i.e. the offence punishable under Sections 306 & 498A of
the IPC for which he was admittedly acquitted on 28-5-1997
honourably by the criminal court and criminal appeal preferred against
his acquittal has been dismissed by this Court by affirming the
judgment of acquittal. Therefore, there it is clearly established that
Regulation 241 of the Police Regulations is squarely attracted, as he

has been tried for offence under Sections 306 & 498A of the IPC and
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he has been acquitted by the criminal court and his acquittal has been
affirmed by this Court in criminal appeal. Thus, as a matter of right, by
Regulation 241 he is entitled to be reinstated as he cannot be
punished departmentally for the offence for which he has been tried

and acquitted clearly.

18.In view of the finding recorded herein-above, charges in criminal trial
and departmental proceeding are substantially one and same.
Therefore, the argument of Mr. Bhagat, learned State counsel, that
charges framed against the petitioner i.e. based on departmental

proceeding and criminal trial are different, is hereby rejected.

19.However, it is not the case of the State/respondents that the petitioner
was acquitted on technical ground and even it is not the case of the
disciplinary authority or the appellate authority that retention of the
petitioner in Government service is undesirable, as no prior sanction
of the Inspector General has been obtained by the Superintendent of

Police while passing the impugned order.

20.Accordingly, the order dated 13-4-2015 passed by the disciplinary
authority and the order dated 9-12-2015 passed by the appellate
authority, both, are set aside and consequently, the order of the
disciplinary authority dated 7-4-1995 terminating the services of the
petitioner, is also hereby set aside. The petitioner is entitled to be
reinstated with all consequential service benefits except back-wages.
However, the issue of back-wages will be considered by the
competent authority in accordance with Rule 54 of the Fundamental
Rules within 3 months from the date of receipt of a copy of this order.
The petitioner is entitled to make submission that he is entitled for full

back-wages.
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21.The writ petition is allowed to the extent extracted herein-above. No
order as to cost(s).

Sd/-
(Sanjay K. Agrawal)
Judge

Soma
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HIGH COURT OF CHHATTISGARH, BILASPUR

Writ Petition (S) No.83 of 2016

Mahendra Kumar Sahu
Versus

State of Chhattisgarh and others

Head Note
Police Constable is entitled to be reinstated as a matter of right by

Regulation 241 of the Chhattisgarh Police Regulations on clean acquittal.

U gfrd are®, g8 avE qIvqad g9 WR, Baiae yfed faffm o faffre 241 @

IUEE & JTUR Y: UG¥T fHd WM BT FHAR BT



