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HIGH COURT OF CHHATTISGARH, BILASPUR

Criminal Appeal No.457 of 2014

{Arising out of judgment dated 21-4-2014 in Sessions Trial N0.86/2012 of
the learned Additional Sessions Judge (FTC), North Bastar, Kanker}

Judgment reserved on: 20-7-2022

Judgment delivered on: 17-8-2022

Anant Dutta, S/o Bholanath Dutta, aged about 37 years, R/o Village P.V.-
I, Police Station Pakhanjur, District North Bastar Kanker (C.G.)

(In Jail)

---- Appellant

Versus
State of Chhattisgarh, through Station House Officer, Police Station

Pakhanijur, District North Bastar Kanker (C.G.)
---- Respondent

For Appellant: Mrs. Savita Tiwari, Advocate.
For Respondent/State: Mr. Sudeep Verma, Deputy Government
Advocate and Mr. Arjit Tiwari, Panel Lawyer.

Hon'ble Shri Sanjay K. Agrawal and
Hon'ble Shri Sanjay S. Agrawal, JJ.

C.A.V. Judgment

Sanjay K. Agrawal, J.

1. This criminal appeal preferred under Section 374(2) of the CrPC is
directed against the judgment of conviction recorded and sentence
awarded by the learned Additional Sessions Judge (FTC) by which
the appellant has been convicted for offences under Sections 302 &
201 of the IPC and sentenced to undergo imprisonment for life and
further sentenced to pay a fine of ¥ 100/-, in default, to further
undergo rigorous imprisonment for six months and to undergo

rigorous imprisonment for three years and further sentenced to pay
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a fine of ¥ 100/-, in default, to further undergo rigorous

imprisonment for one month, respectively.

. Case of the prosecution, in brief, is that on 7-5-2012 at 3 p.m., in
Village PV-Il, Police Station Pakhanjur, District North Bastar
Kanker, the accused strangulated his wife namely, Dullu Dutta by
saree and knowing well that she is dead, in order to cause
disappearance of evidence and to screen himself, hanged the dead
body in the room and fled away from the open area reserved for
ventilation after widening that area and thereby committed the
above-stated offences. On 8-5-2012, brother of the appellant
herein namely, Dhruva Dutta informed Jatin Vishwas (PW-1) that
Smt. Dullu Dutta has committed suicide by hanging. Thereafter,
Jatin Vishwas (PW-1) on 8-5-2012 got registered morgue intimation
(Ex.P-1) stating that his elder sister Smt. Dullu Dutta was married to
the appellant and out of their wedlock, they have three children (two
sons aged about 12 years & 9 years and one daughter aged about
7 years) and on being informed that she has committed suicide, he
visited the house of the appellant and the appellant was treating his
sister with cruelty and also assaulting her for last one year and on
account of that she has committed suicide. Thereafter, after
morgue enquiry, it was revealed that she has not committed suicide
and inquest was conducted vide Ex.P-6 and dead body was sent
for postmortem. According to the postmortem Ex.P-14, cause of
death was asphyxia due to throttling and nature of death was
homicidal. The postmortem report is proved by Dr. Sukhdev

Shende (PW-14). Thereafter, on being enquired from the appellant,
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it was found to be a case of throttling by sari and in order to cause
disappearance of evidence and to screen himself from the offence,
the appellant has hanged the dead body of the deceased.
Thereafter, Dehati Nalishi Ex.P-16 was registered against the
appellant for offences under Sections 302 & 201 of the IPC and FIR

was also registered vide Ex.P-17.

. Statements of the witnesses were recorded under Section 161 of
the CrPC. After usual investigation, the accused / appellant was
charge-sheeted for offences under Sections 302 & 201 of the IPC
and charge-sheet was filed before the jurisdictional criminal court
and the case was committed to the Court of Sessions from where
the -Additional Sessions Judge (FTC), North Bastar, Kanker
received the case on transfer for hearing and disposal in

accordance with law.

. The accused / appellant abjured the guilt and entered into witness.
In order to bring home the offence, the prosecution examined as
many as fifteen witnesses and exhibited 24 documents. The

defence has examined none and no document has been exhibited.

. The trial Court upon appreciation of oral and documentary evidence
on record and considering the homicidal nature of death of the
deceased and also considering that it is the appellant who has
caused the murder of his wife, proceeded to convict and sentence
him under Sections 302 & 201 of the IPC in the manner mentioned
in the opening paragraph of this judgment against which the instant

appeal under Section 374(2) of the CrPC has been preferred.

6. Mrs. Savita Tiwari, learned counsel appearing for the appellant,
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would submit as under: -

1. Itis a case of commission of suicide by the deceased and the

appellant has not committed the offence.

. The prosecution has not led any evidence to hold that it is the
appellant who has committed the offence, as the room in
question was found locked from inside which is admitted by

investigating officer Bhagwat Chalki (PW-11).

. Panch witness Khokhan Das (PW-2) has turned hostile and

has not proved the panchnama Ex.P-7.

. It is also not clear that it is the appellant who has committed
the offence. Merely on the basis of provision contained in
Section 106 of the Indian Evidence Act, 1872, the appellant
having not explained his position, cannot be convicted with
the aid of Section 106, as the appellant was residing with his
three children. The prosecution has neither examined the
three children nor Dhruva Dutta who has informed Jatin
Vishwas (PW-1) — brother of the deceased, about the
incident. There is no other evidence to connect the appellant
with the offence in question, therefore, he deserves to be
acquitted. Reliance has been placed upon the decision of the

Supreme Court in the matter of Narendra Singh and others v.

State of M.P." in support of her case.

Sudeep Verma, learned Deputy Government Advocate

appearing for the State / respondent, would support the impugned

judgment and would submit that death of the deceased was

(2004) 10 SC 699
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homicidal in nature and it is the appellant who has caused the
death of his wife Smt. Dullu Dutta by throttling and thereafter, in
order to screen himself from the above-stated offence, he hanged
the dead body of the deceased and fled away from the open area
reserved for ventilation which is duly proved by Ex.P-7 panchnama
and furthermore, investigating officer Bhagwat Chalki (PW-11) has
also proved the said fact. As such, with the aid of Section 106 of
the Evidence Act, the appellant has rightly been convicted under

Sections 302 & 201 of the IPC.

We have heard learned counsel for the parties and considered their
rival submissions made herein-above and also went through the
original records of the trial Court with utmost circumspection and

carefully as well.
Now, the following two questions arise for consideration: -

1. Whether the death of deceased Smt. Dullu Dutta was

homicidal in nature?

2. If yes, whether the appellant herein is the author of the crime

in question?

Re. Reference to Question No.1:

It is the case of the appellant that death of Dullu Dutta (deceased)
was suicidal in nature, whereas it was the case of the prosecution
that death was homicidal in nature, which the trial Court has
answered in favour of the prosecution by holding that death of the

deceased (Smt. Dullu Dutta) was homicidal in nature.

In order to hold the death of the deceased to be homicidal, the trial
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Court has relied upon the statement of Medical Officer Dr. Sukhdev
Shende (PW-14), who has conducted postmortem over the body of
the deceased and submitted report vide Ex.P-14 and also proved
the same by making statement on oath before the Court. In order
to understand the dispute, it would be appropriate to notice the
internal examination of the dead body of the deceased conducted
by Dr. Sukhdev Shende (PW-14) who has stated in paragraph 1 of

his evidence as under:; -

a1 &1 TR SvsT o1, IR A1EH 81 o, Jfasr 3 wrad 4T
BT TSI, dlel T BT UdIdle, NG Hek T s WLt ug
gs ofl, TR Wem o A1 B, R A" o, Sl ddrn 3R
I AHST de T H off | Il Holls A GBS 9 dld T 9!
off, Y& wal, o9 9= off 9o I@l @& d19 &dl off, TR W
Bhid A Ted d ARI 3R N T Prenl Frema dAlg@ o <t
BIRISHI ¢l B3Il oAT| A8 Jol SR el U AT AT, ATW qrev
Froe @1 ofl, @l & 3G &I ugl 3igR € AT o1 QI
gaferi well g3 off | 48 @ <9 TRe gd gad BIid b e
| gral @ Iferal § Aamuq o, Sfear & R 3R arRIEs
PIIEAT BFaR o1, RR @ e o drell IS g9 & go il |
SO Ul | IR @ 9gd 9 e ) 'R @ e dleg
g o (1) flce W AR IA el @& fUsd 991 W AN oA
&1 MR T 5 AW Lo 1.5 AW o, TN THAl W
eRg & e o R meR o 3 9 om 1 [ e,
Tl TfeAl @& fied wFT W wRig & e o faer smerR
ST 3 AL IO 1.5 QW AT| (2) AP b IR B RR A qrell
H dal sSe 9 9 § 'R @) facdt oft g3 oft) st @
g |4 A E)iE @ e o, @1 SeR o T 3 9 aen
1 99 o

iafke uieor—

$UG Ud WM el H G Jad BT A1, Il bhs o o,
IR & 9@ ATARS AT s o | giasr & 1 § o h g3
1S bl Hidds $ I IR&AS I Wiy foar or |

fa—

N AAGER JRST B I TaT 99 4 W Ja6g 8 W
8% © g 3 ugfad sl wigsa (A9 @t off, Ha S
14 ¥ 16 g< @ 419 @) 1| A0 R yodlo—14 & s I 4
9 99T W N EER 2 | fRAT$ 06.07.2012 & AT q@iSR &
e SU Fgs Arad aeal gRT gfaer grT Bl #
SYIIT &I T8 A1) foaa1 377 RS deik o Ues grel forga!
TS T e Uid Hiex off | 9 el =ier ST 9vd B |
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¥ Ruld godlo—23 2 T ® 31 9 31 91T UR A THER 2 |

fei® 09.05.12 @ TIUSR 1:05 do IR AT Gl I AR
g9e RIS udEvr ¥ IREAd $—932 HUa HIE, §RT UXd
fear T o1 e wW€igy o33 R S8 IRIRG wU 9 w@ver
T 9T SU® IRR ¥ @lg dle @ freme T8 a9 Raid
goflo—24 2 fo® 1 A 31 AT R A SWIER 2 |

12. A careful perusal of the aforesaid statement of Dr. Sukhdev Shende

13.

(PW-14), who has proved the postmortem, would show that cause
of death was due to throttling and nature of death was homicidal. It
is also apparent from the record that around the neck, there was
blue & black mark present and hyoid bone was found fractured.
The doctor has further opined that there was swelling on both lungs
and internal organs were congested. While answering a query vide
Ex.P-23, he has also stated that throttling can be caused by the
printed saree which was seized. As such, the finding of the learned
trial Court that death of deceased Smt. Dullu Dutta was homicidal in
nature, is a finding of fact based on the evidence available on
record, it is neither perverse nor contrary to the record and we

hereby affirm the said finding that death was homicidal in nature.

Now, the next question is, whether the appellant is the author of the

offence in question?

14. The aforesaid question has been answered by the trial Court in

favour of the prosecution by holding the appellant guilty relying
upon the statements of Jatin Vishwas (PW-1) & Ravi Vishwas (PW-
8) — brothers of the deceased and Smt. Jaya Vishwas (PW-12) —
sister-in-law of the deceased (bhabhi) being wife of Jatin Vishwas,
who have categorically stated in their statements before the Court

that the appellant had illicit relationship with a woman staying at
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Village PV-129 and the appellant used to visit her place and on that
account it was asked by the deceased to refrain from that act, but
the appellant did not change his way to conduct himself and on that
count, used to assault his wife (deceased) and strangulated their
sister by saree by which she died. The aforesaid finding recorded
by the trial Court is based on the evidence available on record
which establishes that the appellant had strong motive to commit
the offence. However, now, the question remains, whether it is the
appellant who has throttled the deceased, as it is the finding of the
trial Court that on the date of incident, the room, in which the
deceased & the appellant were staying, was found bolted from
inside and the appellant has absconded from open place reserved
for ventilation. Ex.P-7 is the panchnama in which it has been found
by the trial Court that in order to widen the open space reserved for
ventilation, 14 bricks have been dismantled from that place and that
has been done in order to escape from the room where the
deceased was found murdered and the panchnama has been
proved by Khokhan Das (PW-2). Thereafter, the trial Court has
further held that the appellant after throttling the deceased ran
away from the open area kept reserved for ventilation and
absconded from the village after hanging the dead body of the
deceased in the room in order to screen himself from the offence
and showing it to be a case of suicide by the deceased herself.
Since the appellant has not explained as to how his wife died on
account of strangulation, burden was open him to explain that

under what circumstances his wife died in the room where he and
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his wife both were residing exclusively and it is a case of house

murder.

15. The trial Court relying upon the provision of Section 106 of the

16.

17.

Indian Evidence Act, 1872, proceeded to convict the appellant
under Sections 302 & 201 of the IPC holding that it is the appellant
who has throttled the deceased by saree and hanged her body in
the room and jumped from the open area reserved for ventilation by
dismantling 14 bricks and absconded from the spot. The appellant
did so because he had illicit relationship with another woman
residing at PV-129 which the deceased asked him not to remain
involved in such activity. The appellant has failed to explain under
what circumstances the deceased i.e. his wife, died in the room in

which he and the deceased both were residing.

In order to consider the plea, it would be appropriate to notice the
statement of Jatin Vishwas (PW-1), who is brother of the deceased.
In para 2 of his statement, he has stated that he was informed by
one of the brothers of the appellant — Dhruva Dutta that Smt. Dullu
Dutta has committed suicide and when he reached to the spot, the

appellant was sitting along with his children.

Thus, from oral and documentary evidence on record, the following

facts are quite established: -

1. On the date of incident, in the house, apart from the appellant
and the deceased, their two sons and one daughter, aged
about 12 years, 9 years and 7 years, respectively, were also
staying with them which is apparent from the evidence of

Jatin Vishwas (PW-1) (paragraph 1), Ravi Vishwas (PW-8)
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(paragraph 5) and Smt. Parvati (PW-15) (paragraph 5).

2. The appellant had illicit relationship with a woman staying at
PV-129 on account of which the appellant used to quarrel
with his wife / deceased on being asked to refrain from that
act and also used to beat her on being opposed by her of his
illegitimate act of having relationship with woman staying at

PV-129.

3. It has been claimed that the room in which the deceased was
found hanging, was bolted from inside, but it was not broken
in presence of the police or the Executive Magistrate and it
was broken by the appellant himself. As per the statement of
Bhagwat Chalki (PW-11) — investigating officer, before the
police party reached the house, where the offence is said to
have been committed, the room was already opened and no
panchnama has been prepared before opening the door of
the said house in question, as it was already opened prior to

the police party reached to the spot.

4. The appellant has not been seen running away from the area

kept reserved for ventilation just before or after the incident.

5. Death of the deceased was homicidal in nature and it was not

suicidal in nature.

18. The prosecution has only proved motive on the part of the appellant
to commit murder of his wife, as he had illicit relationship with a
woman staying at PV-129 which is being opposed by his wife and

she asked him from time to time to discontinue that relationship and
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secondly, death of the deceased was homicidal in nature by
throttling. But, apart from that, no other incriminating circumstance
has been brought to the fore by the prosecution and the trial Court
has proceeded to convict the appellant relying upon Section 106 of
the Indian Evidence Act, 1872, ignoring the fact that apart from the
appellant and the deceased, three children of the appellant and the

deceased were also staying in the same house.

19. Now, the question would be, whether Section 106 of the Evidence

Act would be applicable or not?
20. Section 106 of the Indian Evidence Act, 1872, states as under: -

“106. Burden of proving fact especially within knowledge.—
When any fact is especially within the knowledge of any
person, the burden of proving that fact is upon him.”

21. This provision states that when any fact is specially within the
knowledge of any person the burden of proving that fact is upon
him. This is an exception to the general rule contained in Section
101, namely, that the burden is on the person who asserts a fact.
The principle underlying Section 106 which is an exception to the
general rule governing burden of proof applies only to such matters
of defence which are supposed to be especially within the
knowledge of the other side. To invoke Section 106 of the
Evidence Act, the main point to be established by prosecution is
that the accused persons were in such a position that they could

have special knowledge of the fact concerned.

22. In the matter of Shambhu Nath Mehra v. The State of Ajmer?, their

Lordships of the Supreme Court have held that the general rule that

2 AIR 1956 SC 404
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in a criminal case the burden of proof is on the prosecution and
Section 106 of the Evidence Act is certainly not intended to relieve
it of that duty. On the contrary, it is designed to meet certain
exceptional cases in which it would be impossible, or at any rate
disproportionately difficult, for the prosecution, to establish facts
which are “especially” within the knowledge of the accused and
which he could prove without difficulty or inconvenience. The
Supreme Court while considering the word “especially” employed in
Section 106 of the Evidence Act, speaking through Vivian Bose, J.,

observed as under: -

“11. ... The word "especially" stresses that it means
facts that are preeminently or exceptionally within his
knowledge. If the section were to be interpreted
otherwise, it would lead to the very startling conclusion
that in a murder case the burden lies on the accused to
prove that he did not commit the murder because who
could know better than he whether he did or did not. Itis
evident that that cannot be the intention and the Privy
Council has twice refused to construe this section, as
reproduced in certain other Acts outside India, to mean
that the burden lies on an accused person to show that
he did not commit the crime for which he is tried. These
cases are Attygalle v. The King, 1936 PC 169 (AIR V
23) (A) and Seneviratne v. R. 1936-3 ER 36 AT P. 49
(B).”

Their Lordships further held that Section 106 of the Evidence Act
cannot be used to undermine the well established rule of law that
save in a very exceptional class of case, the burden is on the

prosecution and never shifts.

23. The decision of the Supreme Court in Shambhu Nath Mehra (supra)

was followed with approval recently in the matter of Nagendra Sah
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v. State of Bihar® in which it has been held by their Lordships of the

Supreme Court as under: -

“22. Thus, Section 106 of the Evidence Act will apply to
those cases where the prosecution has succeeded in
establishing the facts from which a reasonable inference
can be drawn regarding the existence of certain other
facts which are within the special knowledge of the
accused. When the accused fails to offer proper
explanation about the existence of said other facts, the
court can always draw an appropriate inference.

23. When a case is resting on circumstantial evidence,
if the accused fails to offer a reasonable explanation in
discharge of burden placed on him by virtue of Section
106 of the Evidence Act, such a failure may provide an
additional link to the chain of circumstances. In a case
governed by circumstantial evidence, if the chain of
circumstances which is required to be established by the
prosecution is not established, the failure of the accused
to discharge the burden under Section 106 of the
Evidence Act is not relevant at all. When the chain is not
complete, falsity of the defence is no ground to convict
the accused.”

24 Similarly, the Supreme Court in the matter of Gurcharan Singh v.

State of Punjab’, while considering the provisions contained in
Sections 103 & 106 of the Evidence Act, held that the burden of
proving a plea specially set up by an accused which may absolve
him from criminal liability, certainly lies upon him, but neither the
application of Section 103 nor that of 106 could, however, absolve
the prosecution from the duty of discharging its general or primary
burden of proving the prosecution case beyond reasonable doubt.
It was further held by their Lordships that it is only when the
prosecution has led evidence which, if believed, will sustain a

conviction, or which makes out a prima facie case, that the question

3 (2021) 10 SCC 725
4 AIR 1956 SC 460
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arises of considering facts of which the burden of proof may lie
upon the accused. Their Lordships also held that the burden of
proving a plea specifically set up by an accused, which may

absolve him from criminal liability, certain lies upon him.

25. The principle of law laid down by their Lordships of the Supreme

Court in Gurcharan Singh (supra) has been followed with approval

by their Lordships in the matter of Sawal Das v. State of Bihar® and

it has been held that burden of proving the case against the
accused was on the prosecution irrespective of whether or not the

accused has made out a specific defence.

26. Now, the question is, whether the prosecution has discharged its
initial or general burden or primary duty of proving the guilt of the

accused beyond reasonable doubt?

27. In this regard, the findings of the trial Court recorded in paragraphs

31 & 32 of the judgment are relevant which are as under: -

31. 9919 U" & gRT U+ #HiiRgs oI faRaa d@ d J& wu
4 g8 Rig &34 &1 yIrE f&ar o @1 2 @ gfaer @) 97 w@d
Bl TSR ATHEAT )1 9 g3 o (g Fvla § fafecas
el @ ®29 & ®U 4 qd 4 Iz Frad fear o ga1 © @
fafecas well 9 gfaer @ @ T8 f$d 91 & Iuxid s(u-l
Ruld § Hiadr ST g A1 9 9 W@ JARIE & BRI il
2 qAT g B YHfa AM9 99 WHU B BT urEr 2|
3T H 9919 U" T I8 a9 &b Jfasr 9 s &1, 9 dl
IEP! AR A e fagivs @l g 9 € fadl sxaEsh e &
g1 Rig far &ar 2 wa 9 & e @1 ok 9 uwga fadl
TEEs 4 giaer & w9 fawwsa Ruid & fQuda &3 wa e
o2 Y Refa & gyawor § g7 wnfia @ & gfaer A
JATCHEAT 8l B 2 dAT IUDI AT JAIPR IAD! AT Y I4
IATHEAT WHRY 31 B ford Bl W dcad faar 1 o

32.  {fa®l, IR T S9& dwd S BR (Fer dard =R)H
vEd o, oiEl qfaer o §g ¢ 2, ¢l aven § 99 W A
fored gfasr den RN ved €, A YfAdT &1 7@ T q9@IdR
T fPd OM & SWRid SS9 &R H HBidl R dcdl Ul AT
TAT S HMR & AIASH 9 3¢l Pl FeIPR gdl & IWRId SS9

5 AIR1974 SC 778
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HIR Bl A< A §¢ B qex Tdar mar| oA s@wen #
YHV-HAR IR & SR Il orar & fb geAr & 999 98 8X
TS o dor fed I e wR o1, O IRt @ gRT YT |
HRae A1 Ao AT @ MR R del A Rig T8 fear T
21 YbRoT ¥ g gHO-—9R ) IR ) 2 fb g s}k d 98
JoNl u=hl & 1A IBAT o1, SS9 BR & SUD AR A SAB! Gl
Bl B AT g I AfFT gRT AT B & SURId SHD!
A B Bl R ASHIBI AIFEEHE 4 BRIR B AT| Sdfd
UHIeT H IR & gRT I8 dal W Rig a8 feoar war 2@ &
S Ul & B o= aafdd | 1 o3 wgar @ f& sl
gl @& fed) o= <afdd @ gRT g<am fear a1 @ vd 9 &) 9919
e & g1 fodl Y gt 9 ufqudegor 4 o9r &g yva foar
T 2 & Sud ueh @ s fedl 3=y aafad a4 @ 21 ¢y
Reafd 9 a8 urar wiar 2 f& R\ o fo S9a =ax & 3w
Uil @ 1T 8dT AT, & g§IRT Ul Uil ®I AT B & SURIA
SUD! AT & 1T BT fadlud s & (I A S ATHIAT
BT WHY AP IYDI USl g3 AIS] BT BT ) IH SR A
B deal faar A don 89 MR &I e A §§ B) AIESH b
gl @l gerax IR ffred TaT| 3G I8 urar oiar @ fa
IR &1 3= Afg_l 4 Y 89 @ HRUT SHBI U gl
qd dSTE—s3FrsST idl o1, o &R SS9 U+ Uil &1 Telr
HITH AT HA & SUWRId 8T & O8I dl fAdud dH &
AT A S @ bl R A B SUD! d G 9 BiE W)
dcHI} SU BIdl BT WHUY <d g FAT & A& BT faeiuA
fopam |

28. A careful perusal of the aforesaid findings recorded by the trial

Court would show that the prosecution has established that,

1. death of deceased Smt. Dullu Dutta was homicidal in nature;

2. on the date of offence, the appellant, the deceased and their

three children were staying in the house and the appellant

had illicit relationship with a woman; and

. it is the appellant who has murdered his wife by throttling and

he came out of the room after bolting it from inside from the

area kept open for ventilation and thereafter, in order to

screen himself, the appellant hanged the dead body in the

room.

29. From the facts and evidence available on record, it is quite vivid

that death of the deceased was homicidal in nature and cause of
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death was throttling, as the prosecution has proved that death of
the deceased was by throttling and to be homicidal in nature. This
finding of the trial Court is the correct finding in view of the finding
arrived into by us in the foregoing paragraphs and thereafter,
except motive to commit murder on the part of the appellant that he
had illicit relationship with some woman staying at PV-129 which he
has refuted in his statement recorded under Section 313 of the
CrPC in answer to question No.6, no further incriminating
circumstances have been established by the prosecution.
Furthermore, from the finding recorded by the trial Court in
paragraph 32, it is quite vivid that it is not the appellant and his wife
alone residing in the house in question, but their three children
were also residing in the same house and none of them have been
examined by the prosecution, as they could have been the
important witnesses to throw some light on the death of the
deceased. Though the trial Court has recorded a finding that the
room in question was bolted from inside, but in the statement
before the Court, Bhagwat Chalki (PW-11) has clearly stated that
before reaching on the spot, in the house of the appellant, the door
of the house where the dead body of the deceased was hanging,
had already been opened. As such, it is also not established that
the door in question was bolted from inside and the appellant went
outside from the area reserved for ventilation, as even there is no
iota of evidence on record that the appellant was seen running
away from the area in question immediately after the incident, as

the house in question is situated in a residential area. Therefore,
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the prosecution has failed to discharge its primary burden of
proving its case beyond reasonable doubt. As held by their
Lordships of the Supreme Court in Sawal Das (supra), Section 106
of the Evidence Act can be applied only when the prosecution has
led evidence which if believed will sustain conviction, or makes out
a prima facie case, that the question arises of considering facts of

which the burden of proof may lie upon the accused.

30. As such, in our considered opinion, the prosecution has failed to
discharge its primary burden of proving its case beyond reasonable
doubt and merely on the basis of proving the death to be homicidal
in-nature and motive for offence, Section 106 of the Evidence Act
cannot be invoked and the appellant cannot be held guilty of the
offence under Section 302 of the IPC. In a case of circumstantial
evidence, if the chain of circumstances which is required to be
established by the prosecution is not established, the failure of the
accused to discharge the burden under Section 106 of the
Evidence Act is not relevant at all. When the chain is not complete,

falsity of the defence is no ground to convict the accused.

31. At this stage, it is contended on behalf of the State / respondent
that since death has been proved to be homicidal in nature by
throttling, conviction would sustain. In the considered opinion of
this Court, same cannot be a ground to convict the appellant for the
offence under Section 302 of the IPC, as postmortem report should
be in corroboration with the evidence on record and cannot be an
evidence sufficient to reach to conclusion for convicting an

accused, in view of the decision of the Supreme Court in the matter
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of Balaji Gunthu Dhule v. State of Maharashtra®.

32.In view of the aforesaid analysis, we are unable to sustain
conviction and sentences imposed upon the appellant under
Sections 302 & 201 of the IPC. Accordingly, the impugned
judgment dated 21-4-2014 passed in Sessions Trial No.86/2012 by
the Additional Sessions Judge (FTC), North Bastar, Kanker, is
hereby set aside. The appellant stands acquitted from the charges
framed against him for the offences punishable under Sections 302
& 201 of the IPC and he shall be forthwith set at liberty, unless he is

required in connection with any other case.

33. The appeal is allowed to the extent indicated herein-above.

Sd/- Sd/-
(Sanjay K. Agrawal) (Sanjay S. Agrawal)
Judge Judge

(2012) 11 SCC 685
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Versus
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Head Note
Section 106 of the Evidence Act would apply in a case where the
prosecution has discharged its primary burden of proving the guilt of the

accused beyond reasonable doubt.
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