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HIGH COURT OF CHHATTISGARH, BILASPUR

Criminal Misc. Petition No.735 of 2020

Indra Kumar, S/o Hukumchand Jain, aged about 57 years, R/o
High School Road, Jagdalpur, District Bastar (C.G.) 

---- Petitioner

Versus

1. State  of  Chhattisgarh,  through  Inspector  General  of  Police,
Bastar Range, Jagdalpur (C.G.)

2. Dy.  Inspector  General  of  Police,  Bastar  Range,  Jagdalpur,
District Bastar (C.G.)

3. Superintendent of Police, District Bastar, Jagdalpur (C.G.)

4. Station House Officer, Kotwali, Jagdalpur, District Bastar (C.G.)
---- Respondents

------------------------------------------------------------------------------------------------------
For Petitioner: Mrs. Renu Kochar, Advocate. 
For Respondents / State: -

Mr. Animesh Tiwari, Deputy Advocate General.
------------------------------------------------------------------------------------------------------

Hon'ble Shri Justice Sanjay K. Agrawal

Order On Board

19/02/2021

1. The petitioner was charge-sheeted for offence punishable under

Sections  304B  & 498A  of  the  IPC and Sections  3  &  4  of  the

Dowry  Prohibition  Act  and  convicted  by  the  jurisdictional

criminal  court  and  ultimately,  acquitted  by  this  Court  vide

judgment  dated  3-5-2017  passed  in  Cr.A.No.805/2013  vide

Annexure P-1.  Thereafter, he applied for releasing the property

seized  in  the  said  crime  and  kept  in  the  malkhana  of  Police

Station Kotwali, Jagdalpur.  The 1st Additional Sessions Judge

by order dated 10-1-2019 directed the Station In-charge, Police

Station City Kotwali, Jagdalpur to give the property mentioned

in the said order to the petitioner and file report to that effect,
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however, the Station House Officer submitted report to the said

Court on 15-1-2019 vide Annexure P-3 that the property seized

in Crime No.268/1992 was misappropriated by Head Constable

Sukal Singh Gawde against whom Crime No.37/1997 for offence

punishable under Section 409 read with Section 34 of the IPC

has been registered and he is being prosecuted.  The petitioner

again made application to the said Court on 18-1-2019 that as

per the order of the Court dated 10-1-2019, he is entitled for the

property,  but the property  is  missing and not  available  in  the

Police  Station.   However,  this  time,  the  learned  Additional

Sessions Judge by its order dated 28-1-2020 (Annexure P-11)

held  that  as  per  the  report  submitted  by  the  Station  House

Officer,  Police Station Kotwali,  Jagdalpur,  the property  which

was kept in the malkhana has been misapprorpriated by the In-

charge of malkhana, therefore, the petitioner is at liberty to take

proper steps before in accordance with law by filing application

before the higher officer of the concerned Department or before

the State Government.  The said order dated 28-1-2020 passed

by the 1st Additional Sessions Judge, Jagdalpur has been called

in question in this petition under Section 482 of the CrPC.  

2. Mrs. Renu Kochar, learned counsel appearing for the petitioner,

submits that it is the duty of the Court to pass order with regard

to the property which has been seized and once the property is

stolen, lost or destroyed; the Court has power to order payment

of the value of the property.  She would rely upon the decision of

the  Supreme  Court  in  the  matter  of  Smt.  Basava  Kom

Dyamogouda Patil v. State of Mysore and another1 in support of

1 AIR 1977 SC 1749
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her contention.  

3. On the other hand, Mr. Animesh Tiwari, learned State counsel,

submits that it has clearly been informed to the Court that the

property has been stolen / misappropriated by the malkhana in-

charge and Crime No.37/1997 for that offence punishable under

Section 409 read with Section 34 of the IPC has been registered

against the said malkhana in-charge.  

4. I  have  heard learned  counsel  for  the  parties  and considered

their  rival  submissions  made  herein-above  and  also  went

through the record with utmost circumspection.  

5. It is not in dispute that pursuant to the acquittal of the petitioner,

the  learned  Additional  Sessions  Judge  has  directed  for

returning the property to the petitioner, but since the property is

said to have been misappropriated by the malkhana in-charge,

the learned Additional Sessions Judge by order dated 28-1-2020

held as under: -

28@01@2020 vkosnd banj pkS/kjh Lor% mifLFkrA

Fkkuk izHkkjh dksrokyh txnyiqj ls izfrosnu izkIrA  izfrosnu

esa  ;g  mYys[k  fd;k  x;k  gS  fd  iz-Ø-&63@95  ¼Fkkuk  dksrokyh

txnyiqj ds vi-Ø-&268@92½ 'kklu fo:) bUnz pkS/kjh o vU;] ds

izdj.k esa tIr lEifRr dks lqiqnZnkj dks nsus gsrq Fkkuk dksrokyh ds

eky[kkuk  jftLVj dk voyksdu fd;k x;kA lu~  1997  esa  Fkkuk

dksrokyh  txnyiqj  dk rRdkyhu eky[kkuk  izHkkjh  iz/kku vkj{kd

lqdky flag xkoM+s }kjk eky[kkuk esa j[ks tIr lEifRr lksuk] pkanh

rFkk  uxn jde xcu djuk ik;s  tkus  ij mlds  fo:) vijk/k

Øekad&37@07]  /kkjk&409@34  Hkk-n-fo-  dk  vijk/k  iathc)  dj

vfHk;ksx i= U;k;ky; esa is’k fd;k x;k gSA  eky[kkuk ds lR;kfir

jftLVj esa mDr izdj.k dk tIr laifRr] orZeku esa Fkkuk dksrokyh

ds eky[kkuk esa] ugha gksuk ik;k x;k gSA mijksDr ifjfLFkfr;ksa esa iqu%

lqiqnZukek ds laca/k esa vkSj dksbZ Hkh vkns’k ikfjr fd;k tkuk mfpr
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izrhr ugha gks jgk gSA  vkosnd@lqiqnZnkj bUnz dqekj pkS/kjh iz’uxr

laifRr;ksa  dh izkfIr ckor~ fof/k  vuqlkj dk;Zokgh fd;s tkus  ckor~

lacaf/kr foHkkx ds mPpkf/kdkfj;ksa dks vFkok 'kklu dks vkosnu djus

gsrq Lora= gSA

izdj.k lekIrA  ifj.kke ntZ dj fu;r vof/k esa vfHkys[kkxkj

esa tek gksA

lgh@&
¼Mh0,u0 Hkxr½

izFke vij l= U;k;k/kh’k
txnyiqj

6. The  Supreme  Court  in  Smt.  Basava  Kom  Dyamogouda  Patil

(supra)  dealing  with  Section  517  of  the  Code  of  Criminal

Procedure,  1898  (old  Code)  i.e.  property  lost  or  destroyed

during pendency  of  trial,  has  clearly  held  that  the  Court  has

power to order payment of value of the property by observing

that where the property is stolen, lost or destroyed and there is

no prima facie defence made out that the State or its officers

had taken  due care  and caution  to  protect  the  property,  the

Magistrate  may,  in  an  appropriate  case,  where  the  ends  of

justice so require, order payment of the value of the property.  It

has been held as under: -

“4. The object and scheme of the various provisions
of  the  Code  appear  to  be  that  where  the  property
which  has  been  the  subject-matter  of  an  offence  is
seized by the police it ought not to be retained in the
custody  of  the  Court  or  of  the  police  for  any  time
longer  than  what  is  absolutely  necessary.   As  the
seizure  of  the  property  by  the  police  amounts  to  a
clear  entrustment  of  the  property  to  a  Government
servant,  the  idea  is  that  the  property  should  be
restored to the original owner after the necessity to
retain it ceases.  It is manifest that there may be two
stages  when  the  property  may  be  returned  to  the
owner.  In the first place it may be returned during any
inquiry  or  trial.   This  may particularly  be necessary
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where the property concerned is subject to speedy or
natural  decay.   There  may  be  other  compelling
reasons  also  which  may  justify  the  disposal  of  the
property to the owner or otherwise in the interest of
justice.   The  High  Court  and  the  Sessions  Judge
proceeded  on  the  footing  that  one  of  the  essential
requirements  of  the  Code  is  that  the  articles
concerned  must  be  produced  before  the  Court  or
should  be  in  its  custody.   The  object  of  the  Code
seems to be that any property which is in the control
of  the  Court  either  directly  or  indirectly  should  be
disposed of by the Court and a just and proper order
should be passed by the Court regarding its disposal.
In a criminal case, the police always acts under the
direct control of the Court and has to take orders from
it at every stage of an inquiry or trial.  In this broad
sense,  therefore,  the  Court  exercises  an  overall
control on the actions of the police officers in every
case where it has taken cognizance. 

5. Coming now to the decision of  the High Court
that  the  articles  in  question  were  never  actually
produced by the police before the Court, we find that
this is factually incorrect.  It appears from the finding
of the High Court that immediately after the articles
were recovered by the police and the police submitted
a  charge-sheet  to  the  Chief  Judicial  Magistrate,  it
produced the articles before the Court, but the Court
directed the Sub-Inspector to retain the property until
the  same  is  verified  and  valued  by  a  goldsmith  for
which  the  Court  moved  the  higher  authorities  for
sanction of necessary funds.  The Sub-Inspector was
also  directed  to  bring  the  goldsmith.   In  these
circumstances,  the  Sub-Inspector  took  back  the
articles and kept them in the Guard Room of the police
station.  It  would thus appear that the articles were
actually produced before the Court but were retained
by  the  Sub-Inspector  under  the  directions  of  the
Court.  A production before the Court does not mean
physical  custody  or  possession  by  the  Court  but
includes  even  control  exercised  by  the  Court  by
passing  an  order  regarding  the  custody  of  the
articles.   In  the  instant  case  when  once  the
Magistrate,  after  having  been  informed  that  the
articles were produced before the Court, directed the
Sub-Inspector to keep them with him in safe custody,
to get  them verified  and valued by a  goldsmith,  the
articles were undoubtedly produced before the Court
and became custodia legis. 
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6. It  is  common  ground  that  these  articles
belonged to the complainant/ appellant and had been
stolen from her house.  It is, therefore, clear that the
articles were the subject-matter of an offence.  This
fact,  therefore,  is  sufficient  to  clothe the Magistrate
with  the  power  to  pass  an  order  for  return  of  the
property.   Where  the  property  is  stolen,  lost  or
destroyed and there is no prima facie defence made
out that the State or its officers had taken due care
and  caution  to  protect  the  property,  the  Magistrate
may, in an appropriate case, where the ends of justice
so require, order payment of the value of the property.
We do not agree with the view of the High Court that
once the articles are not available with the Court, the
Court has no power to do anything in the matter and is
utterly helpless.”

7. The principle of law laid down in Smt. Basava Kom Dyamogouda

Patil (supra)  was followed subsequently  by their  Lordships of

the Supreme Court in the matter of  Inter Continental Agencies

Pvt. Ltd.  v.  Amin Chand Khanna and another2 in which it  was

held that the property being custodia legis, owner is entitled to

its delivery, and if property is lost while in court’s custody, he is

entitled to its value.  It was observed as under: -

“2. …   When  the  rightful  claimant  applied  to  the
court for possession of the buses the court could not
simply shrug its shoulders and direct him to go to a
civil  court  because  both  the  Official  Receivers
disclaimed that they were in possession of the buses.
In such a situation it was the duty of the court to probe
into  the  matter,  make  a  full  enquiry,  and  trace  the
whereabouts of the buses.  If the buses could not be
so traced or if the buses could not be delivered to the
owner  for  any  reason  the  court  should  direct  the
culpable party to pay the value of the vehicles to the
appellant.   It  is  elementary  that  no  one  shall  be
prejudiced  for  the  act  of  the  court  'actus  curiae
neminem gravabit' (the act of the court harms no one).
The orders  of  the subordinate courts  are therefore,
set  aside  and  the  matter  is  remitted  to  the  learned
Judicial Magistrate 1st Class, Amritsar, who is directed
to  dispose  of  the  case  in  accordance  with  the  law

2 (1980) 3 SCC 103
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after making full enquiry as suggested by us.”

8. Reverting  to  the  facts  of  the  instant  case,  in  the  light  of  the

principle of law laid down in the judgment of the Supreme Court,

it is quite vivid that the property seized from the possession of

the  claimant  and articles  were subject-matter  of  offence;  the

jurisdictional criminal court is having jurisdiction to pass order

for return of property and where the property is stolen / lost /

destroyed and in absence of due diligence by the State and its

authorities  to  protect  the  property  of  the  petitioner,  the  said

court is empowered to order payment of value of the property.  

9. In  view  of  the  above,  the  order  of  the  learned  1st Additional

Sessions Judge, Jagdalpur directing the petitioner to approach

the higher authority of the Department concerned or the State

Government is absolutely without authority of law.  Accordingly,

the  impugned  order  dated  28.01.2020  is  set  aside  and  the

matter is remitted to the learned Additional Sessions Judge for

hearing  on  the  petitioner's  application  afresh  in  accordance

with law after making full enquiry in the light of the decisions of

the  Supreme  Court  in  Smt.  Basava  Kom  Dyamogouda  Patil

(supra) and  Inter Continental  Agencies Pvt.  Ltd. (supra),  after

affording opportunity of hearing to both the parties.  The State of

Chhattisgarh is obliged to exercise due diligence in keeping the

seized property in safe condition till conclusion of trial / appeal,

etc. in order to ensure return of property if exigency so arises

upon the orders of the criminal Court.  

10. The petition is allowed to the extent indicated herein-above.  

 Sd/-
(Sanjay K. Agrawal)       

Judge
Soma
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HIGH COURT OF CHHATTISGARH, BILASPUR

Criminal Misc. Petition No.735 of 2020

Indra Kumar

Versus

State of Chhattisgarh and others

Head Note

State  is  obliged  to  exercise  due  diligence  in  keeping  the  seized

property in safe condition till conclusion of trial / appeal.

jkT; dk ;g drZO; gS fd og fopkj.k @ vihy ds fujkdj.k rd] tCr fd;s x, laifRr

dks lqjf{kr j[kus gsrq lE;d rRijrk cjrsaA  


