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Inspector, Police Station Durg, Distt. Durg (C.G.)
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(Police), DKS Bhawan, Mantralaya, Raipur, Distt. Raipur (C.G.)
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Hon'ble Shri Justice Sanjay K. Agrawal

Order On Board
(Through Video Conferencing)

24/08/2021

1. V.R. Krishna lyer, J. speaking for the Supreme Court in the matter of

State of Assam and another v. J.N. Roy Biswas' has held that in the

absence of a rule authorising the Government, reopening of the

proceedings is ultra vires and bad, and observed as under: -

“3. ... No rule of double jeopardy bars but absence of
power under a rule inhibits a second inquiry by the
disciplinary authority after the delinquent had once been
absolved. ...”

It was further observed in paragraph 4 of the report as under: -

“4. ... The basics of the rule of law cannot be breached
without legal provision or other vitiating factor invalidating
the earlier enquiry. ...”

. The above statement of law aptly applies to the factual matrix of the

present case, where second departmental enquiry has been launched
without express provision in the Chhattisgarh Civil services

(Classification, Control and Appeal) Rules, 1966.

. Petitioner K.M. Mishra, at the relevant point of time, was working as

Sub-Inspector, Police Station Berla, Distt. Durg and petitioner
Subhash Borkar was working as Constable in the same police station.
A complaint was made against both the petitioners stating that they
have accepted illegal gratification from the complainants to the extent

of ¥ 3,800/- pursuant to which common departmental proceeding was

(1976) 1 SCC 234
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instituted against both the petitioners and the Sub-Divisional Officer
(Police), Berla in the capacity of enquiry officer on 14-11-2006
submitted enquiry report against both the petitioners to the Senior
Superintendent of Police, Durg, who accepted the report of the said
enquiry and the Senior Superintendent of Police, Durg, being the
disciplinary authority imposed punishment of censure on both the
petitioners by its order. The Inspector General of Police, Durg, though
is the appellate authority, being not satisfied with the punishment of
censure inflicted upon the petitioners by the disciplinary authority, by
exercising suo motu revisional jurisdiction under Regulation 270(1) of
the Chhattisgarh Police Regulations and directed for fresh disciplinary
proceeding against both the petitioners and Mr. N.S. Bais, Sub-
Divisional Officer (Police), Bemetara, was appointed as enquiry officer
and the said enquiry officer submitted its report on 31-1-2009 to the
Senior Superintendent of Police vide Annexure P-8 and clearly
recorded a finding in its report that two charges are not established

against both the petitioners.

. On consideration of enquiry report, the Inspector General of Police,
Durg Range, Durg, by its order dated 20-11-2009 in its report
recorded five reasons for not accepting the report and remanded the
matter for enquiry by appointing Mr. M.L. Kotwani, Additional
Superintendent of Police (City), Durg as enquiry officer. This time, Mr.
M.L. Kotwani conducted enquiry afresh and by its report (no date is
mentioned) which is available at Annexure P-10, page 57, found both
the charges proved against the petitioners which was accepted by the
disciplinary authority by Annexure P-13 dated 5-6-2010 {in W.P.(S)
No0.3792/2011} and inflicted the stoppage of two increments with

cumulative effect and in case of petitioner Subhash Borkar, similar
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punishment has been imposed by order dated 1-7-2010, which is

undisputedly a major punishment.

. Being dissatisfied with the punishment awarded, both the petitioners
preferred separate appeals before the appellate authority and the
appellate authority maintained the penalty inflicted upon K.M. Mishra,
however, partly interfered with the punishment awarded to Subhash
Borkar and reduced the punishment from stoppage of two increments
to one increment in the light of Regulation 226(iv) of the Chhattisgarh
Police Regulations. Now, the aforesaid orders of the disciplinary
authority having been partly interfered by the appellate authority in
case of Subhash Borkar and not interfered with in case of K.M. Mishra

have been sought to be challenged in these two writ petitions.

. Return has been filed justifying the imposition of penalty inflicted upon
the petitioners by the disciplinary authority and affirmed by the

appellate authority.

. Since common question of law and fact is involved in both the writ
petitions, they have been clubbed together and heard together and

are being disposed of by this common order.

(Facts of W.P.(S)N0.3792/2011 are taken-up as lead case for

the sake of convenience.)

. Mrs. Fouzia Mirza, learned Senior Counsel appearing for the
petitioners, would submit that both the authorities have fallen into error
in not appreciating the fact that first enquiry report submitted on 31-1-
2009 clearly exonerates the petitioners from the charges so levelled
against them, therefore, in accordance with Rule 15 of the
Chhattisgarh Civil services (Classification, Control and Appeal) Rules,
1966 (for short, ‘the Rules of 1966’), at the best, only the matter could

have been remanded for further evidence and it could not have been
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directed for fresh enquiry after setting aside the enquiry already held
and could not have appointed new enquiry officer which runs contrary
to Rule 15 of the Rules of 1966 and the decision of the Supreme Court

in the matter of K.R. Deb v. The Collector of Central Excise, Shillong?

followed in the matter of Vijay Shankar Pandey v. Union of India and

another®, as such, the order of the disciplinary authority and that of the

appellate authority deserve to be set aside.

Mr. Sunil Otwani, learned Additional Advocate General appearing for
the State / respondents, would submit that though it appears that
second enquiry was said to be made, but in fact, the disciplinary
authority by its order dated 20-11-2009, clearly remanded the matter
to the enquiry officer in view of Rule 15 of the Rules of 1966 and it
cannot be said to be second enquiry and therefore the impugned
orders passed by the two authorities are in accordance with law and

both the writ petitions deserve to be dismissed.

| have heard learned counsel for the parties and considered their rival
submissions made herein-above and also went through the record

with utmost circumspection.

In the departmental proceeding initiated against the two petitioners in
a common enquiry, the Senior Superintendent of Police, Durg,
imposed the punishment of censure on 16-11-2007 against both the
petitioners, but the Inspector General of Police, Durg did not accept
the punishment of censure inflicted by the disciplinary authority and
exercising suo motu revisional jurisdiction under Regulation 270(1) of
the Chhattisgarh Police Regulations, set aside the enquiry already
held against the petitioners and directed for conducting fresh

departmental proceeding in accordance with law, which was ultimately

2 1971 (2) SCC 102
(2014) 10 SCC 589
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conducted by Mr. N.S. Bais, Sub-Divisional Officer (Police), Bemetara
who submitted his enquiry report to the Inspector General of Police,
Durg Range, Durg on 31-1-2009. It has clearly been recorded by the
SDO (P), Bemetara — Mr. N.S. Bais that two charges are not found
proved against the petitioners. When the enquiry report was
submitted to the Inspector General of Police on 31-1-2009 vide
Annexure P-8, the Inspector General of Police, on consideration, by
order dated 20-11-2009 (Annexure P-9) found five errors in

conducting the enquiry. The order dated 20-11-2009 states as under:-
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12. By the aforesaid order, the Inspector General of Police, Durg Range,
Durg, remanded the matter at the stage of prosecution evidence and
appointed Mr. M.L. Kotwani, Additional Superintendent of Police
(City), Durg, as inquiry officer for enquiry and granted one month time.
After conducting second enquiry, Mr. Kotwani submitted his enquiry
report and this time, both the charges were found proved against the
petitioners and they were granted punishment of stoppage of two
increments with cumulative effect which is admittedly major penalty.
As such, stoppage of two increments with cumulative effect amounts

to major penalty in view of the decision of the Supreme Court in the

matter of Kulwant Singh Gill v. State of Punjab*“.

13. The question for consideration would be, whether the Inspector
General of Police is justified in ordering / remanding for second
enquiry on 20-11-2009 by appointing a new enquiry officer Mr. M.L.
Kotwani, in view of the fact that in first enquiry dated 31-1-2009, Mr.
N.S. Bais, Sub-Divisional Officer (Police), Bemetara, has not found

the charges proved against the petitioners?

14. At this stage, it would be appropriate to notice Rule 15(1) of the Rules
of 1966. Rule 15 of the Rules of 1966 which provides for action on

the inquiry report. Sub-rule (1) of Rule 15 states as under: -

4 1991 Supp (1) SCC 504



5

9

“15. Action on the inquiry report.—(1) The disciplinary
authority if it is not itself the inquiring authority may, for
reasons to be recorded by it in writing, remit the case to the
inquiring authority for further inquiry and report and the
inquiring authority shall thereupon proceed to hold the
further inquiry according to the provisions of Rule 14 as far
as may be.”

15.In K.R. Deb (supra), their Lordships of the Supreme Court
(Constitution Bench) have considered the identical issue with
reference to Rule 15 of the Central Civil Services (Classification,
Control and Appeal) Rules, 1957 and held that the disciplinary
authority has no power to set aside the previous enquiry, as there is
no provision in Rule 15 of the said Rules of 1957, and observed as

under: -

“12. It seems to us that Rule 15, on the face of it, really
provides for one inquiry but it may be possible if in a
particular case there has been no proper enquiry because
some serious defect has crept into the inquiry or some
important withesses were not available at the time of the
inquiry or were not examined for some other reason, the
Disciplinary Authority may ask the Inquiry Officer to record
further evidence. But there is no provision in Rule 15 for
completely setting aside previous inquiries on the ground
that the report of the Inquiring Officer or Officers does not
appeal to the Disciplinary Authority. The Disciplinary
Authority has enough powers to reconsider the evidence
itself and come to its own conclusion under Rule 9.

13. In our view the rules do not contemplate an action
such as was taken by the Collector on February 13, 1962.
It seems to us that the Collector, instead of taking
responsibility himself, was determined to get some officer
to report against the appellant. The procedure adopted
was not only not warranted by the rules but was harassing
to the appellant.”

16. In the matter of Kanailal Bera v. Union of India and others®, the

Supreme Court while following the principle of law laid down in K.R.

Deb (supra), held that once a disciplinary proceeding has been

(2007) 11 SCC 517
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initiated, the same must be brought to its logical end, meaning thereby
a finding is required to be arrived at as to whether the delinquent

officer is guilty of charges levelled against him or not.

17. The principle of law laid down in K.R. Deb (supra) was further followed

with approval by the Supreme Court in Vijay Shankar Pandey (supra)

in which it was held as under: -

“24. Be that as it may, the question is whether the
disciplinary authority could have resorted to such a practice
of abandoning the enquiry already undertaken and resort to
appointment of a fresh enquiring authority (multi-member)?
The issue is not really whether the enquiring authority
should be a single member or a multi-member body, but
whether a second inquiry such as the one under challenge
is permissible. A Constitution Bench of this Court in K.R.
Deb v. CCE, (1971) 2 SCC 102, examined the question in
the context of Rule 15(1) of the Central Civil Services
(Classification, Control and Appeal) Rules, 1957. It was a
case where an enquiry was ordered against a

Sub-Inspector, Central Excise (the appellant before this
Court). The inquiry officer held that the charge was not
proved. Thereafter the disciplinary authority appointed
another inquiry officer “to conduct a supplementary open
inquiry”. Such supplementary inquiry was conducted and a
report that there was “no conclusive proof’ to “establish the
charge” was made. Not satisfied, the disciplinary authority
thought it fit that “another inquiry officer should be

appointed to inquire afresh into the charge”.

18. Reverting to the facts of the case in the light of the aforesaid principle

of law laid down by their Lordships of the Supreme Court in K.R. Deb

(supra) followed in Vijay Shankar Pandey (supra) and Kanailal Bera

(supra), it is quite vivid that first enquiry officer Mr. N.S. Bais had
already conducted enquiry in accordance with the rules on the
charges so framed against the petitioners and submitted report on 31-
1-2009 finding therein that the charges are not proved against the
petitioners which the Inspector General of Police, Durg Range, Durg

considered and found that the enquiry report is not in accordance with
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the rules and noticed five major discrepancies in the said report which
have been reproduced herein-above and remanded the matter at the
prosecution stage by appointing a new enquiry officer Mr. M.L.

Kotwani, Additional Superintendent of Police (City), Durg.

Rule 15(1) of the Rules of 1966, on submission of enquiry report,
empowers the disciplinary authority for reasons to be recorded by it in
writing, to remit the case to the inquiring authority for further inquiry
and report and the inquiring authority shall thereupon proceed to hold
further inquiry according to the provisions of Rule 14 as far as may be.
Rule 15(2) empowers the disciplinary authority, if it disagrees with the
findings of the inquiring authority on any article of charge, record its
reasons for such disagreement and record its own finding on such
charge, if the evidence on record is sufficient for the purpose. By
virtue of Rule 15(3), if the disciplinary authority having regard to its
findings on all or any of the articles of charge is of the opinion that any
of the penalties specified in Rule 10 should be imposed on the
Government servants, it shall, notwithstanding anything contained in
Rule 16, make an order imposing such penalty but in doing so it shall

record reasons in writing.

20. As such, on submission of report by the enquiry officer, the course

open to the disciplinary authority was either to remit for further enquiry
under Rule 15(1) of the Rules of 1966 or if the disciplinary authority
disagrees with the findings of the enquiry officer, then as provided
under Rule 15(2), he shall record its reasons for such disagreement
and record its own finding on such charges, if the evidence on record
is sufficient for the purpose. But in no case, the disciplinary authority
can direct for fresh enquiry at the stage of prosecution evidence by

appointing a new enquiry officer which the Constitution Bench of the
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Supreme Court has held in K.R. Deb (supra) and followed in Vijay

Shankar Pandey (supra), that too in absence of enabling provision in

the Rules of 1966.

21. The order of the Inspector General of Police merely directing remitting
of disciplinary enquiry at the stage of prosecution evidence cannot be
said to be exercise of power under Rule 15 (1) of the Rules of 1966. It
is a pure and simple case of fresh enquiry after brushing aside the
enquiry already made by the earlier enquiry officer and report
submitted by the said officer vide Annexure P-8 dated 31-1-2009. The
intention of the Inspector General of Police while ordering fresh
enquiry is quite clear from the fact that new enquiry officer Mr. M.L.
Kotwani, Additional Superintendent of Police (City), Durg was
appointed as new enquiry officer to which the rule does not permit and
clearly prohibits. Rule 15(1) of the Rules of 1966 only empowers for
remitting the matter for further enquiry according to the provisions of
Rule 14 as far as may be and that too original enquiry report will have
to be there and only further enquiry has to be made. As such, the
Inspector General of Police has committed grave legal error in
ordering fresh enquiry though in terms of remitting the matter by
appointing new enquiry officer, but in sum and substance, it is a case
of ordering fresh enquiry by appointing new enquiry officer which Rule
15(1) of the Rules of 1966 clearly prohibits and bars, and there is no

provision in the Rules of 1966 providing for such a fresh enquiry.

22. Therefore, the punishment of stoppage of two increments with
cumulative effect could not have been imposed upon the petitioners
by the Inspector General of Police and it could not have been
confirmed by the appellate authority. Accordingly, the order dated 5-

6-2010 in case of K.M. Mishra, the order dated 1-7-2010 in case of
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Subhash Borkar and the appellate order dated 28-5-2011 are hereby

quashed.

23. The writ petitions are allowed to the extent indicated herein-above.

No order as to cost(s).

Sd/-
(Sanjay K. Agrawal)
Judge

Soma
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Head Note
Second disciplinary proceeding on same set of allegation is not permissible

in absence of enabling provision in rule.
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