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HIGH COURT OF CHHATTISGARH, BILASPUR

WPC No. 422 of 2017

Smt. Sabyarani, W/o. Shri Gangaram Sarthi, Aged About 49 Years, Member
Of Janpad Panchyat No.10 Pusour, District- Raigarh, R/o. Village- Kotmara,
Tahsil Pusour, District- Raigarh, Chhattisgarh
---- Petitioner
Versus

1. State Of Chhattisgarh, Through The Secretary, Panchayat & Welfare
Department, Mahanadi Bhavan, New Raipur, Chhattisgarh.

2. The Collector, Raigarh, District- Raigarh, Chhattisgarh

3. Smt. Kheer Bai, W/o. Shri Ravishankar Bhardawaj, R/o. Village & Post-
Supa, Tahsil- Pusour & District- Raigarh, Chhattisgarh.

4. Smt. Nirmla Lahre, W/o. Shri Ramesh Kumar Lahre, R/o. Village & Post-
Tahsil- Pusour & District- Raigarh, Chhattisgarh

. Smt+Pan.Bai_Seni, W/o. Shri Shobh Ram Soni, R/o. Village & Post- Supa,
Tahsil- Pusour. & District- Raigarh, Chhattisgarh

. Smt. Reeta Ratre, W/o% Shri Manoj Ratre, R/o. Village & Post- Supa, Tahsil-
Pusour & District- Raigakh, Chhattisgarh

. Smt. Preeti Chouhan, W/o. Shri Keshav Ganda, R/o. Village & Post- Supa,
Tahsil- Pusour & Districtf Raigarh, Chhattisgarh

8. Smt. Mamta Chouhant, W/o. Shri Lalit Chouhan, R/o. Village & Post- Supa,
Tahsil- Pusour & District- Raigarh, Chhattisgarh

. Returning«@fficer / Election Officer, Janpad Panchyat Pusour, Tahsil- Pusour
& District- Raigarh, Chhattisgarh.

---- Respondents
For Petitioner : Mr. R.S.Patel, Advocate
For State/ Respondents Ms. Beenu Sharma, Panel Lawyer
No.1 & 2

Hon'ble Shri Justice Goutam Bhaduri

Order On Board

23.09.2019

Heard.

1.  The present petition is against the order dated 19.12.2016 passed by the

Collector, Raigarh in Election Petition No.12/A-89/2014-15.
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Learned counsel for the petitioner would submit that the petitioner was
elected as Member of Janpad Panchayat No.10 of Janpad Panchayat
Pusour, District Raigarh. The election was conducted on 04.02.2015 and on
the basis of the election, the petitioner was declared elected. The
respondent No.3 filed an election petition before the Collector under Section
122 of the Chhattisgarh Panchayat Adhiniyam, 1993 and stated that the
post of Janpad Panchayat Pusour was reserved for Scheduled Caste,
though the petitioner recorded herself to be Scheduled Caste, but she was
not; however, the same was accepted without any enquiry by the election
officer. It was further stated that the petitioner Sabyarani do not belong to
Scheduled Caste, consequently the Act & Rules were not followed. It is

stated thatihe said contention was denied by the petitioner, however,

despite the ‘denialon record, no issues were framed; in a result, no

evidence could have be

n led and directly the orders were passed, which is

against the principles Iaid down in case of Kalka Prasad v. Ramji Lal &

Others reported in 2002(3) M.PH.T. 547 and the judgment passed by this

Court on 31.08.201 WPC No.848 of 2015.

Per contra, ed counsel for the State Respondents would submit that in

para 3 of the election petition, the petitioner admitted the fact that she after
marriage became Scheduled Caste and since there was an admission
existing, no necessity was there for the election commission i.e. Collector to
frame the issues and the order is well merited, which do not call for any

interference.
Heard learned counsel for the parties and perused the documents.

It is not in dispute that the petitioner was elected as Member of Janpad
Panchayat No.10 Pusour, District Raigarh. The election was held on
04.02.2015 wherein the petitioner was elected as Member. Subsequent to

such declaration of election, the petitioner filed a petition under Section
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122(1) of the Chhattisgarh Panchayat Raj Adhiniyam, 1993. In para 2 of the

election petition, which is on record, the primarily allegations were as

under :

2. g8 fob, PR vard geEd 2015 H SFUS GER—IG GAER
&3 BHIB—10 ST ST AT & ford RfE o o W
S & ford e 99 ured 8 T @ STgAR @l 7 HAlgdll
e ATfdhdl Ud SwRaral $Hid—1 | 6 dd i off
| T o A FER uEl # sfuei—arue SiTf—arRyferd
S & Sfeid oM dTell Sfa <o1 @ off oy gfdagaa <
foar fae fratem srferepr g1 iR @ foram wam 3k & 4
foi® 4215 ®I HAGM ST STHR AAMdGD B0 1 Bl
Faffad spamedl gt &R fear =) sFEikeT &, 1 FGRM
ST S @ wewr T8 & R W S il #eeR

, &9 Ud fafed el &1 Sooied B9 @

BT U PR Dl AT D s |

6. (1 In reply to suchpara, the petitioner herein filed the following reply :

$ BSH A4 2 B UM W7 H IeailRad
$ SIS A YER &F B0 10 STRIE! ST
JRfSTd 8 Td 7 Afge el & =99+ 8F wd
- Al H YR S Gol BRA db I8 HAF Fel ©
Y BT Ted B W $PR & | I8 A PR © b gl &
GFIa i 89 & Hay H fraree sier) gRT faagad
Se fHd a7 e e 4.2.15 &1 AdQM &RMET T | IE
FHU FF T b sFHded w0 1 & Faifed enedi AFaR
fFeifra aiffa fear war| g8 dod qoidar seR & & A
AP & gRT FAHRMD JTBRI BT 844 Td fareq i
B Ioead [HAT TAT §H BROT IIFbIbad] ATierbl URd Dbl

=

A BIF I8 & AISIhd] IFGEIax FFIed: &. 1 DI
Hrar few™ & fog aur wem A @ fow @' g wrfe
TRR @ g S et e @ gRT aRgel Wi SuRid
ATl @I EINeT @ TS ¥ UG gAd SWid "ar ol [
URERIAT & AT HI TS 7 3R FEed B0 1 b [dog (bl
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UHR DI Hlg Al T8l AT TAT 9@ [dvg Bl W1 UdR
P Py TEEY H Tad ufdfe T8 89 & SWid & S
gyl gifva fbar Tam o1 | AfTaredl & gRT 99 99T Bl
fe o1 Jmufed g1 8 & TS B

The averments when are examined would show that the respondents
contended that the petitioner has wrongfully described her caste as
Scheduled Caste and simple declaration was accepted by the Election
Commission. It was further alleged that no enquiry was conducted by the
Returning Officer and thereby there has been breach of Rules & Statute. As
against this, the reply would show that the averments of petition were
denied. The main averments of para 2 of the election petition was not
epted by the petitioner herein. In para No.3 of the election petition, the
petitioner. hereicontended that she was married to one Gangaram Sarthi
who is Ghasiya caste and the marriage were performed according to the

ritwals and, she belongs to the caste Ghasiya. It is also pertinent that no

document filed by the re§pondents that petitioner belongs to Mahanti caste.

Reading of para 2 & 3Jof the reply would show that no admission was made

inreply to the ayerments of allegation of election petition, as has been
pY the respondents. The ratio of the judgment rendered in case of
Kalka Prasad v. Ramji Lal & Others reported in 2002(3) M.P.H.T. 547 lays

down that the election petition is like a civil trial, when apparently there is no

admission on the factual facts then the issues are required to be framed.

The Supreme Court in case of Makhan Lal Bangal v. Manas Bhunia &
Others reported in (2001) 2 SCC 652, has held that in an election trial
evidence has to be adduced and issues are also to be framed. It was further
laid down that the trial of an election petition is like a civil trial and unless
issues are framed and evidence is recorded, proper adjudication of the

dispute could not be made. The relevant part is reproduced herein :
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“An election petition is like a civil trial. The stage of framing
the issues is an important one inasmuch as on that day
the scope of the trial is determined by laying the path on
which the trial shall proceed excluding diversions and
departures therefrom. The date fixed for settlement of
issues is, therefore, a date fixed for hearing. The real
dispute between the parties is determined, the area of
conflict is narrowed and the concave mirror held by the
court reflecting the pleadings of the parties pinpoints into
issues the disputes on which the two sides differ. The
correct decision of civil lis largely depends on correct
framing of issues, correctly determining the real points in
controversy which need to be decided. The scheme of
Order 14 of the Code of Civil Procedure dealing with

settlement of issues shows that an issue arises when a

by the other. Each material proposition
subject. of .a distinct issue. An obligation is cast on the

court ‘to the plaint/petition and the written

statement/counter, if any, and then determine with the
assistance @f the learned counsel for the parties, the
material pfopositions of fact or of law on which the parties
arggdl variance. The issues shall be framed and recorded
on which the decision of the case shall depend. The
parties and their counsel are bound to assist the court in
the process of framing of issues. Duty of the counsel does
not belittle the primary obligation cast on the court. It is for
the Presiding Judge to exert himself so as to frame
sufficiently expressive issues. An omission to frame proper
issues may be a ground for remanding the case for retrial
subject to prejudice having been shown to have resulted
by the omission. The petition may be disposed of at the
first hearing if it appears that the parties are not at issue
on any material question of law or of fact and the court
may at once pronounce the judgment. If the parties are at
issue on some questions of law or of fact, the suit or

petition shall be fixed for trial calling upon the parties to
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adduce evidence on issues of fact. The evidence shall be
confined to issues and the pleadings. No evidence on
controversies, not covered by issues and the pleadings,
shall normally be admitted, for each party leads evidence
in support of issues the burden of proving which lies on
him. The object of an issue is to tie down the evidence and
arguments and decision to a particular question so that
there may be no doubt on what the dispute is. The
judgment, then proceeding issue-wise would be able to tell

precisely how the dispute was decided.”
10. Considering the ratio of the judgment and the pleading as exists, in the
opinion of this Court, consideration of the pleading would show that it
required framing of the issues so that the parties could have known the

. which the lis is to be decided. If the issues are not framed, in

such case, the patties to the proceeding would not know on which issue the

judgment would be delivered. Furthermore, the Chhattisgarh Panchayats
(Election Petitions,"Corfupt Practices & Disqualification for Membership)

Rules, 1995 which is framed under Section 95(1) read with sub-section (1)

& (3) of Section 122 wéuld show that Rule 11 & 12 lays down the procedure,

which is reprodugéd herein :

“‘Rule 11. Procedure before the specified officer and his
powers. - (1) Subject to the provisions of these rules, every
election petition shall be enquried into by the specified
officer as nearly, as may be, in accordance with the
procedure applicable under the Code of the Civil

Procedure, 1908 to the trial of suits :

Provided that it shall only be necessary for the specified
officer to make a memorandum of the substance of the

evidence of any witness examined by him.”

‘Rule 12. Parties to produce their witnesses. - It shall be
the duty of the parties to produce their witnesses on the
date fixed for evidence, and they shall not be entitled to an

adjournment for non-attendance of their withesses :

Provided that the specified officer may, at his discretion,



7

order the issue of summons to any witness on the
necessary process fee and costs being deposited by the

party concerned.”

11. The procedure which has been laid down in the aforesaid Rules would go to
show that in order to hold the election illegal, the authority must follow
certain procedure laid down in the Rules. Meaning thereby, the election
could not be disturbed when the person has been duly elected by
democratic process. Further the similar propositions have been followed in
case of Parvatia v. Padmini & Others reported in 2005(2) C.G.L.J. 335
that Rule 11 & 12 has to be followed. Consequently, in view of the aforesaid
propositions, in the opinion of this Court, the order dated 19.12.2016 cannot

ained. Accordingly, it is set aside. The matter is referred back to the

Court ‘of /Colletter, Raigarh with a direction that the Collector shall be
obliged to frame the“igssues on the disputed question of fact and thereafter

shall follow the Rules provided under Rule 11 & 12 of the Chhattisgarh

Panchayats (Election Retitions, Corrupt Practices & Disqualification for

Membership) Rules, 1995.

In the result, the wit petition is allowed to the above extent.

Sd/-
Goutam Bhaduri
Judge

ashok



