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HIGH COURT OF CHHATTISGARH, BILASPUR
WPS No. 3961 of 2020
Ayush Medical Association Through Member Dr. Mahendra Kumar Sao,
(Central Council) Office New Sarkanda, Bandhwapara, Front of Maharana
Pratap Bhawan, Bilaspur, Chhattisgarh Pin 495006., District : Bilaspur,
Chhattisgarh
--- Petitioner
Versus
1. State of Chhattisgarh through Secretary, Health And Family Welfare and
Medical Education , Mahanadi Bhavan, Naya Raipur, District Raipur,
Chhattisgarh.
2. Nationaal Health Mission through Deputy Director, Third Floor, Chhattisgarh
Housing Board Vyavasayik Parisar, Sector 27, Nava Raipur, Atal Nagar, Pin
492015, Chhattisgarh., District : Raipur, Chhattisgarh
3. Union of India Through Secretary, Department of Health and Family
Welfare, Nirman Bhavan New Delhi, District : New Delhi, Delhi --Respondents

WPS No. 3962 of 2020
Bilaspur Homeopathic Chikitsak Sangh Through Member Dr. Sanjay Kumar
Sahu, S/o Shri Bhagwat Prasad Sahu, Aged About 28 Years, Joint
Secretary Of The Bilaspur Homeopathic Chikitsak Sangh, Office House No.
14/451, Village Vidya Up Nagar L-3, Post Tarbahar, Tehsil And District
Bilaspur (Chhattisgarh) Pin. 495006.
--- Petitioner
Versus
1. State of Chhattisgarh through Secretary, Health And Family Welfare and
Medical Education, Mahanadi Bhavan, Naya Raipur, District Raipur,
Chhattisgarh.
2. National Health Mission Through Deputy Director, Third Floor, Chhattisgarh
Housing Board Vyavasayik Parisar, Sector- 27, Nava Raipur, Atal Nagar,
Pin 492015, District : Raipur, Chhattisgarh
3. Union of India, Through Secretary, Department of Health And Family
Welfare, Nirman Bhavan, New Delhi., District : New Delhi, Delhi
---- Respondents

For the Petitioners

: Mr. Shashank Thakur and Mr. Vaibhav P.
Shukla, Advocates

For the State/Respondent No.1 : Ms. Akanksha Jain, Govt. Advocate
For Respondent No.2

: Dr. N.K. Shukla, Sr. Advocate with
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Mr. C.J.K. Rao & Mr. Ajit Tiwari, Advocates
For respondent no.3

: Mr. Ramakant Mishra, Asst. S.G.

Hon'ble Shri Justice Goutam Bhaduri
Order on Board
28-10-2020
1. Heard finally with the consent of both the parties as urgency was pressed
upon the ground that the issue involved in both these petitions are relating
to advertisement for appointments of Community Health Workers by
training. Since the the facts and issue involved in both these petitions are
similar, they are decided by this common order.
2. Challenge in both these writ petitions is to the advertisement dated
21.09.2020 issued by the National Health Mission, Chhattisgarh inviting
applications from the interested candidates to enroll for 6 months certificate
course in Community Health for filling up 800 posts of Community Health
Officers by training. Relevant part of the advertisement dated 21.09.2020
reads as under:
i= dzekad@,u,p,e@,pvkj@2020@NS 27/1819 uok jk;iqj] vVy uxj] fnukad 21@09@2020

jk"Vªh; LokLF; fe'ku N-x- varxrZ
06 ekg ds lfVZfQdsV dkslZ bu dE;wfuVh gsYFk QkWj ulsZl ikB~;dze ¼lkeqnkf;d LokLF;
vf/kdkjh½ esa izf'k{k.k gsrq vkosnu vkeaf=r fd;s tk jgs gSA
fe'ku lapkyd] jk"Vªh; LokLF; fe'ku NRrhlx<+ jkT; dh vksj ls ,sls bPNqd ,oa mRlkgh
vH;fFkZ;ksa dks vkeaf=r fd;k tkrk gS] tks leqnk; dks vius ?kj ds utnhd LokLF; lsok miyC/k
djkus ds fy, ^^6 ekg ds ^^lfVZfQdsV dkslZ bu dE;wfuVh gsYFk QkWj ulsZl^^ izf'k{k.k tqykbZ&2020
cSp esa vkosnu djuk pkgrs gSA ;g ikB~;dze jk"Vªh; LokLF; fe'ku ds varxrZ miLokLF; dsUnzksa
dks gsYFk ,.M osyusl lsaVj ds :i esa fodflr djus dk ,d vax gSA gsYFk ,.M osyusl lsaVj
ds :i esa fodflr miLokLF; dsUnzksa esa lexz izkFkfed LokLF; lsok;sa iznku dh tk;sxh ftuesa
chekfj;ksa ls cpko ,oa gsYFk izeks'ku ds dne Hkh 'kkfey gSA os vH;FkhZ tks bl ikB~;dze dks
lQyrkiwoZd iw.kZ dj ysaxs] os miLokLF; dsUnzksa esa inLFk gksdj lexz izkFkfed LokLF; lsok iznk;
gsrq ^^feM ysoy gsYFk izksokbMj^^ ds :i esa lsok,as nsaxs ,oa vU; eSnkuh dk;ZdrkZvksa tSls& ,-
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,u- ,e-] ,e- ih- MCY;w ,oa ferkuhu dh Vhe dk Hkh usr`Ro djsaxsA mijksDr fu;qfDr jkT; ds
fdlh Hkh ftys ds fpUgkafdr gsYFk ,.M osyusl lsaVj & mi LokLF; dsUnzksa esa dkmaflfyax ds
ek/;e ls lafonk vk/kkj ij jk"Vªh; LokLF; fe'ku] NRrhlx<+ ds fu;ekuqlkj dh tk;sxhA
1- p;fur mEehnokjksa ds fy, ekuns; ,oa vU; lqfo/kk,sa&
1-1

izf'k{k.k vof/k ds nkSjku 10000 :- izfrekg ds nj ls dqy 06 ekg gsrq ekuns; jgus ,oa

Hkkstu [kpZ ds fy, fn;k tk,xkA
1-2

jk"Vªh; LokLF; fe'ku NRrhlx<+ }kjk bafnjk xka/kh jk"Vªh; eqDr fo'ofo|ky; (IGNOU)

dh Qhl] fQYM esa izSfDVl ,oa izf'k{k.k laca/kh vU; [kpZ fn;k tk,xkA
1-3 06 ekg ds lfVZfQdsV dkslZ bu dE;wfuVh gsYFk QkWj ulsZl ikB~;dze lQyrkiwoZd iw.kZ djus
ds mijkar lkeqnkf;d LokLF; vf/kdkjh ds :i esa lafonk dk;Z djus ds nkSjku izfrekg 16]500 :osru ,deq'r ,oa lkFk esa dk;Z&izn'kZu vk/kkfjr izksRlkgu jkf'k (Performance Based
Incentive) izfrekg vf/kdre 15000 :- rd nh tk;sxh rFkk bl laca/k esa fe'ku lapkyd]
jk"Vªh; LokLF; fe'ku }kjk le;&le; ij tkjh fn'kk&funsZ'k ykxw gksaxsA
2- vfuok;Z ;ksX;rk %&
2-1 vH;FkhZ NRrhlx<+ dk ewy fuoklh gksuk pkfg,A foKkfir ftysokj inksa gsrq lacaf/kr
ftys ds varxrZ vkus okys ftyksa ds LFkkuh; fuoklh gh ik= gksaxsA ftys ds LFkkuh;
fuoklh ugha feyus dh fLFkfr esa lacaf/kr laHkkx ds vU; ftyksa ds vH;fFkZ;ksa dks
vkj{k.k ds vk/kkj ij p;fur fd;k tkosxkA
2-2 vH;FkhZ dks {ks=h; ,oa LFkkuh; Hkk"kk esa n{krk ,oa Kku gksA
2-3 fdlh Hkh ekU;rk izkIr fo'ofo|ky; ls uflZx dkslZ& ch- ,l- lh- ¼uflZax½]
iksLVcsfld ch- ,l- lh- ¼uflZax½] ,oa th- ,u- ,e- esa mRrh.kZ gksA
2-4 vH;FkhZ dk NRrhlx<+ ulsZl jftLVªs'ku dkmafly esa thfor iath;u gksuk vfuok;Z gSA
2-5 vH;FkhZ dh vk;q fnukad 01-01-2020 dks U;wure 18 o"kZ rFkk vf/kdre 35 o"kZ gksuk
pkfg,A ¼vuqlwfpr tkfr ,oa tutkfr gsrq vf/kdre vk;q 40 o"kZ½
3. Learned Counsel for the petitioner(s) submits similar like advertisement of
same number of Community health officers of 800 posts was subject of
challenge in WPS No.2539/2020 and W.P.No.3107 wherein the said
advertisement was quashed. He would submit that the advertisement
subsequently made on 21.09.2020 (Annexure P-1), which is under
challenge in the instant petitions again excludes the opportunity to apply to

4
the Ayush Degree Holders of Ayurvedic and Homeopathic branches and
the same is against the National Health Policy as similar issue has already
been settled by this Court in earlier round of litigation on 13.08.2020.
4. Learned counsel further submits that earlier similar advertisement was set
aside by order dated 13.08.2020 passed in WPS No.2539 of 2020 & WPS
No.2907 of 2020 which was subject of appeal

and before the Division

Bench, the writ appeal was withdrawn on 20.09.2020 and on the same date,
the instant advertisement was made vide Annexure P-1. He would further
submit that as against the said advertisement the window to apply was in
between 21.9.2020 and 24.09.2020, thereby only 3 days time was provided
with an object to arrest any challenge and during such time the norms of
complete lock-down was in force at Raipur and Bilaspur from 21.09.2020 to
28.09.2020 (Annexure P.10). Therefore, in the slipshod manner in order to
by-pass the earlier judgment passed by this Court, a fresh similar
advertisement has been issued only by change of caption. He would further
submit that since the National Health Mission allows the petitioners to apply
and to be considered for recruitment to the post of Community Health
Officer, it cannot be confined to the nurses alone and there is no data on
record to show the need of the nurses as on date. He further submits that
therefore the entire effort made on behalf of respondent no.2 is tainted with
mala-fide and to over reach the orders of this Court. He further submits that
in other States like Jharkhand, Bihar, Punjab and Madya Pradesh, the
Ayush Degree Holders have been allowed to participate in similar process of
appointments by respondent No.2, National Health Mission.
5. Learned counsel further submits that since the appointment deprives the
opportunity to a particular class of persons to apply for the post, it would
offend Articles 14 & 16 of the Constitution of India.

Consequently the

advertisement is bad in law and the process of appointments has to be
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reasonable and in absence thereof, this needs to be struck down.
6. Per contra, Shri Dr. N.K. Shukla, learned Senior Counsel assisted by Mr.
C.J.K. Rao and Mr. Ajit Tiwari, Advocates, appearing for respondent no.2
would submit that the National Health Policy gives power to the State to
create a different cadre either from the Ayush Medical Education or Nurses
which would be evident from National Health Policy (Annexure P-2).
Referring to Clauses 11.4 & 11.5 he would submit that since reading of
contents of these clauses would show that the State is vested with power to
create separate cadre and according to the need of hour, the State has
created a cadre for appointment of Nurses in the State of Chhattisgarh. He
further referred to the Policy of Ayushman Bharat and would submit that the
training and the mentor-ship of mid-level health providers are categorized in
two segments that is of Community Health Certified by IGNOU and class of
persons having B.Sc., degree in Community Health. Therefore, the policy
itself gives power to the State to create a different cadre.
7. He would further submit that the State has justified its action about the need
of nurses, which would be evident from the minutes filed as Annexure R-2/1
and the availability of the Ayush Medical Officer in the State. He further
refers to the syllabus of B.Sc., nursing and would submit that different
courses are available for nurses which cannot be made applicable for Ayush
degree holders or homeopathic degree holders. Consequently the State as
also respondent no.2 has completely complied the earlier observations
made by this court in the earlier round of litigation and have proceeded with
the process of appointments. He further submits that the petitioners have
no juristic entity to file these petitions as they are not registered ones.
Consequently both the petitions would not be tenable and would further
submit that the other States like Bihar, Arunachal Pradesh have allowed the
nurses in the likewise courses which would show that the State has itself
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power to choose Community Health Officer from the particular cadre.
Therefore, the petitions deserves to be dismissed.
8. Heard learned counsel for the parties and perused the documents.
9. On the earlier round of litigation, the advertisement dated 26.05.2020 issued
on similar caption which was also meant for recruiting Community Health
Officers was under challenge. In the said earlier advertisement, the Ayush
Degree Holders were excluded and the same was subject of challenge. The
Court by its order dated 13.08.2020 passed in WPS No.2539 & 2907/2020
has allowed the writ petitions. In the said advertisement, as many as 800
posts of Community Health Officers were advertised and in the instant
advertisement, the same verbatim posts are mentioned and the earlier
advertisement whereby only the nurses were allowed was subject of
challenge. The relevant part of the said advertisement is reproduced for
ready reference :

jk"Vªh; LokLF; fe'ku ds varxrZ gsYFk ,.M osyusl lsaVj
gsrq
06 ekg ds lkeqnkf;d LokLF; ikB~;dze ¼ lkeqnkf;d LokLF;
vf/kdkjh@Community Health Officer ½ ds fy, vkosnu
vkeaf=r fd;s tk jgs gSaA
fe'ku lapkyd] jk"Vªh; LokLF; fe'ku NRrhlx<+ jkT; dh vksj ls ,sls
bPNqd ,oa mRlkgh vH;fFkZ;ksa dks vkeaf=r fd;k tkrk gS] tks leqnk; dks vius
?kj ds utnhd LokLF; lsok miyC/k djkus ds fy, ^^6 ekg ds ^^lfVZfQdsV
dkslZ bu dE;wfuVh gsYFk^^ izf'k{k.k tqykbZ&2020 esa vkosnu djuk pkgrs gSaA ;g
ikB~;dze jk"Vªh; LokLF; fe'ku ds varxrZ miLokLF; dsUnzksa dks gsYFk ,.M
osyusl lsaVj ds :i esa fodflr djus dk ,d vax gSA gsYFk ,.M osyusl lsaVj
ds :i esa fodflr miLokLF; dsUnzksa esa lexz izkFkfed LokLF; lsok;sa iznku
dh tk;sxh ftuesa chekfj;ksa ls cpko ,oa gsYFk izeks'ku ds dne Hkh 'kkfey gSaA
os vH;FkhZ tks bl ikB~;dze dks lQyrkiwoZd iw.kZ dj ysaxs] os miLokLF; dsUnzksa
esa inLFk gksdj lexz izkFkfed LokLF; lsok iznk; gsrq ^^feM ysoy gsYFk
izksokbMj^^ ds :i esa lsok,sa nsaxs ,oa vU; eSnkuh dk;ZdrkZvksa tSls &,- ,u- ,e-]
,e- ih- MCY;w- ,oa ferkfuu dh Vhe dk Hkh usr`Ro djsaxsA mijksDr fu;qfDr
jkT; ds fdlh Hkh ftys ds fpUgkafdr mi LokLF; dsUnzksa esa dkmaflfyax ds
ek/;e ls lafonk vk/kkj ij jk"Vªh; LokLF; fe'ku] NRrhlx<+ ds fu;ekuqlkj
dh tk;sxhA
p;fur mEehnokjksa ds fy, ekuns; ,oa vU; lqfo/kk,sa&
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izf'k{k.k vof/k ds nkSjku 10000 :- izfrekg ekuns; vkids jgus ,oa Hkkstu [kpZ
ds fy, fn;k tk,xkA
jk"Vªh; LokLF; fe'ku NRrhlx< }kjk bafnjk xka/kh jk"Vªh; eqDr fo'ofo|ky;
(IGNOU) dh Qhl] fQYM esa izSfDVl ,oa izf'k{k.k laca/kh vU; [kpZ fn;k
tk,xkA
feM ysoy gsYFk izksokbMj ds :i esa lafonk dk;Z djus ds nkSjku izfrekg
16]500 :- osru ,deq'r ,oa lkFk esa dk;ZZ&izn'kZu vk/kkfjr izksRlkgu jkf'k
(Performance Based Incentive) izfrekg vf/kdre 15000 :rd nh tk;sxh rFkk bl laca/k esa fe'ku lapkyd] jk"Vªh; LokLF; fe'ku }kjk
le;&le; ij tkjh fn'kk&funsZ'k ykxw gksaxsA
vfuok;Z ;ksX;rk%&
vH;FkhZ NRrhlx<+ dk ewy fuoklh gksuk pkfg,A foKkfir ftysokj inksa
gsrq lacaf/kr ftys ds varxrZ vkus okys ftyksa ds LFkkuh; fuoklh gh
ik= gksaxsA ftys ds LFkkuh; fuoklh ugha feyus dh fLFkfr esa lacaf/kr
laHkkx ds vU; ftyksa ds vH;fFkZ;ksa dks vkj{k.k ds vk/kkj ij p;fur
fd;k tkosxkA
vH;FkhZ dks {ks=h; ,oa LFkkuh; Hkk"kk esa n{krk ,oa Kku gksA
fdlh Hkh ekU;rk izkIr fo'ofo|ky; ls uflZax dkslZ & ch-,l-lh¼uflZax½] iksLVcsfld ch-,l-lh- ¼uflZax½] ,oa th-,u-,e- esa mRrh.kZ gksA
vH;FkhZ dk NRrhlx<+ uflZax dkmafly esa thfor iath;u gksuk vfuok;Z
gSA
vH;FkhZ dh vk;q fnukad 01-01-2020 dks U;wure 18 o"kZ rFkk vf/kdre
35 o"kZ gksuk pkfg,A ¼vuqlwfpr tkfr ,oa tutkfr gsrq vf/kdre vk;q
40 o"kZ½

10.

In the said judgment, this Court set aside the advertisement

dated

26.05.2020 with the following observations. The relevant extract of earlier
judgment was reproduced herein to demonstrate under what circumstances
the advertisement was set aside.
11. The earlier order passed by this Court reads as under:
“(7) Perusal of the advertisement dated 26.05.2020 would show that
for appointment to the post of CHO, the persons who are holding B.Sc.
(Nursing), Post basic B.Sc. (Nursing) and G.N.M. have been allowed to
apply.

The advertisement necessarily excludes the AYUSH & other

degree holders. This is not in dispute that the appointment to the post
of CHO are made according to the scheme of National Health Policy.
The National Health Policy, 2017 (Annexure P-2) is on record.

In

National Health Policy, 2017 for mid-level service providers, for which
the dispute is to the fore, the requirement has been shown as under:11.4 Mid-Level Service Providers: For expansion of primary care
from selective care to comprehensive care, complementary human
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resource strategy is the development of a cadre of mid-level care
providers. This can be done through appropriate courses like a
B.Sc. in community health and/or through competency-based
bridge courses and short courses. These bridge courses could
admit graduates from different clinical and paramedical
backgrounds like “AYUSH doctors”, B.Sc. Nurses, Pharmacists,
GNMs, etc and equip them with skills to provide services at the
sub-centre and other peripheral levels. Locale based selection, a
special curriculum of training close to the place where they live and
work, conditional licensing, enabling legal framework and a
positive practice environment will ensure that this new cadre is
preferentially available where they are needed most, i.e. in the
under-served areas.
(8) Likewise, in Ayushman Bharat operational guidelines, which is
placed on record by both the petitioners & respondents, clause 4.1 of it
reads as under:“4.1 Mid Level Health Provider
A key addition to the primary health team at the SHC-HWC,
would be the Mid-level Health Provider (MLHP) who would be a
Community Health Officer (CHO) – a Bsc.in Community Health or
a Nurse (GNM or B.Sc.) or an Ayurveda Practitioner, trained and
certified through IGNOU/other State Public Health/Medical
Universities for a set of competencies in delivering public health
and primary health care services.
The rationale for introducing this new cadre of health provider
is to:
Augment the capacity of the Health and Wellness Centre to offer
expanded range of services closer to community, thus improving
access and coverage with a commensurate reduction in OOPE.
Improve clinical management, care coordination and ensure
continuity of care through regular follow up, dispensing of
medicines, early identification of complications, and undertaking
basic diagnostic tests.
Improve public health activities related to preventive and promotive
health and the measurement of health outcomes for the population
served by the HWC.
This will improve utilization of health services at primary care
level, reduce fragmentation of care, and work load at secondary
and tertiary care facilities. Districts will be encouraged to find
MLHPs from within their district. However, since not all districts
may have adequate availability of eligible candidates, it may be
appropriate to plan MLHPs as a State cadre that will adhere to
state specific cadre management rules. The state should make
cadre rules and communicate to districts. States could also explore
the possibility of creating a district cadre.”
Therefore, it would reveal that certain qualifications have been
prescribed under the policy as to who would be eligible to apply for such
post.

9
(9) The documents which have been filed along with the petitions
would show that in other states, for appointment to the post of CHO, the
BAMS degree holders have not been eliminated.

The document

Ayushman Bharat Operational Guidelines, upon which the respondents
have placed reliance, gives a power to the State that the State may
choose to modify the staffing at HWC-PHC, based on local needs. In
the instant advertisement, the advertisement has been made for 800
posts (Annexure P-1).

In such advertisement, the BAMS degree

holders have not been given the right to apply. Whereas the Ayushman
Bharat Operational Guidelines and the National Health Policy do not
deprive the BAMS degree holders to apply for the post of CHO.
Ayushman Bharat Operational Guidelines, however, gives the power to
the State to choose modifying

the staffing pattern based on local

needs. Meaning thereby, when the nurses are needed then they can
stick to the fact that only nurses are required to be appointed likewise if
the doctors are needed they can stick to the fact that only doctors are
required to be appointed. In the instant advertisement only nurses are
allowed to apply.

The policy agenda of respondents to appoint the

nurses alone as projected pulls out the opportunity of other eligible
candidates to apply.
(10) In order to lament the need of nurses alone, the respondents
have placed reliance on Annexure R-2/3. Reading of the minutes of
meeting of the said agenda dated 24.09.2018 shows that agenda 4
deals with subject, especially the minutes and its resolution, the same
is reproduced hereunder:-

4- ,tsaMk dz- 4
izLrko%
gsYFk ,UM osyusal lsaVj gsrq 06 ekg ds lfVZfQdsV
dkslZ QkWj ulsZl gsrq jk"Vªh; LokLF; fe'ku varxrZ foKkiu tkjh
fd;s tkus ds laca/k esaA
fu.kZ;%

1- LVkQ ulZ ds p;u ds i'pkr~ mudh inLFkkiuk vkns'k
tkjh fd;k tkos] rn~i'pkr 6 ekg ds fczt dkslZ
¼lfVZfQdsV dkslZ QkWj ulsZl½ izf'k{k.k gsrq Hkstk tkosA
2- foKkiu tkjh dj 300 feM ysoy lfoZl
izksokbMj gsrq B.Sc. Nursing izf'k{k.k izkIr vH;fFkZ;ksa dks
p;fur fd;k tkos rFkk vuqHkoh vH;fFkZ;ksa dks vfrfjDr vad fn;k tkosA
¼dk;Zokgh& fe'ku lapkyd] jk"Vªh; LokLF; fe'ku½
(11) After the aforesaid resolution, the respondents proceeded with
the appointment & advertisement too in November, 2019.

The
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advertisement dated 20.11.2019 (Annexure P-3) at earlier point of time
for appointment was subject of litigation in WPC No.304 of 2020. In the
advertisement Annexure P-3 dated 20.11.2019 the BAMS doctors were
eliminated to apply. Therefore, prima facie reading of the agenda dated
24.09.2018, would show it is for appointment of 300 nurses. The said
need of nurses alone, therefore, if any, was exhausted with the
advertisement dated 20.11.2019 was made and the said advertisement
too is a subject of litigation. The fresh advertisement again is made on
26.05.2020, which is under challenge.

By this advertisement dated

26.05.2020, 800 posts of CHO are to be fulfilled. The advertisement
only gives power to apply to the candidates having nursing degree. The
petitioners are the Ayush degree holders. There is nothing on record to
appreciate the fact that at present the State is only in requirement of
nurses alone.

When the Ayushman Bharat Policy and the National

Health Policy, allow the BAMS degree holders to apply for the post of
CHO, depriving those persons other than nursing without any sufficient
reason would be arbitrary and the State action can only be appreciated
on the basis of actual need of particular class of appointment.

By

placing reliance on a resolution dated 24.09.2018, whereby 300 nurses
were resolved to be appointed, which is superseded by earlier
advertisement dated 20.11.2019, in fresh advertisement the AYUSH
degree holder cannot be deprived to apply under the veneer of jaded
need and rosy hued narrative of respondent, cannot be accepted.
(12) With respect to the appointment, the Supreme Court in the case
of Asha Sharma Versus Chandigarh Administration and others
{(2011) 10 SCC 86} at para 12 & 14 has held thus:“12. Arbitrariness in State action can be demonstrated by
existence of different circumstances. Whenever both the
decision making process and the decision taken are based on
irrelevant facts, while ignoring relevant considerations, such an
action can normally be termed as `arbitrary'. Where the process
of decision making is followed but proper reasoning is not
recorded for arriving at a conclusion, the action may still fall in
the category of arbitrariness. Of course, sufficiency or otherwise
of the reasoning may not be a valid ground for consideration
within the scope of judicial review. Rationality, reasonableness,
objectivity and application of mind are some of the prerequisites of proper decision making. The concept of
transparency in the decision making process of the State has
also become an essential part of our administrative law.
14. Action by the State, whether administrative or executive,
has to be fair and in consonance with the statutory provisions
and rules. Even if no rules are in force to govern executive
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action still such action, especially if it could potentially affect the
rights of the parties, should be just, fair and transparent.
Arbitrariness in State action, even where the rules vest
discretion in an authority, has to be impermissible. The exercise
of discretion, in line with principles of fairness and good
governance, is an implied obligation upon the authorities, when
vested with the powers to pass orders of determinative nature.
The standard of fairness is also dependent upon certainty in
State action, that is, the class of persons, subject to regulation
by the Allotment Rules, must be able to reasonably anticipate
the order for the action that the State is likely to take in a given
situation. Arbitrariness and discrimination have inbuilt elements
of uncertainty as the decisions of the State would then differ
from person to person and from situation to situation, even if the
determinative factors of the situations in question were identical.
This uncertainty must be avoided.”
(13)

Applying the aforesaid dictum/ratio in the facts of these cases,

even if it is considered the policy had given the discretion to the
authority for particular class of appointment, this has to be justified and
justification can only be assumed from the necessary documents and
available data.

In absence of the same, inference cannot be drawn in

favour of the respondents.

Under the circumstances, since the

advertisement dated 26.05.2020 (Annexure P-1) causes a deprivation to
a class of people to apply for post though they are otherwise eligible
candidates, for the reasons narrated in foregoing paragraphs, the
advertisement cannot be sustained and accordingly it is quashed. The
necessary consequences would follow.”
12. The said order was subject of challenge in Writ Appeal No.348/2020 &
349/2020 and it appears that when the matters were taken up on
21.09.2020 at the request of learned counsel for the appellant writ appeals
were dismissed as withdrawn. The order dated 21.09.2020 reads as under :

“1. When the matter is taken up for consideration Shri C.
Jayant K. Rao, the learned counsel appearing for the Appellant
submits that in view of the subsequent developments after
passing the verdict by the learned Single Judge, appropriate
steps are being pursued so as to meet the need of the hour.
Hence, it stated that these matters are not intended to be pressed
and therefore, permission is sought to withdraw these matters.
2. Permission is granted. The appeals are dismissed as
withdrawn.”
13. Thereafter on 21.09.2020, the present advertisement was made wherein
only 3 days window was given from 21.09.2020 to 24.09.2020 to apply on
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on-line. In such advertisement too, only nurses were allowed to apply. The
documents filed along-with the petition would show that from 21.09.2020 to
28.09.2020 total lock-down was enforced at Raipur and at Bilaspur,
therefore, the entire service centers, the shops and other establishments
were closed. Consequently, the window given in the new advertisement to
apply on online from 21.09.2020 to 24.09.2020 was enveloped within the
lock-down period. Consequently, it can be presumed that respondent no.2
was under the hot haste to conclude the period within the period of lockdown which naturally otherwise would result into deprivation of the
candidates who are aspirants. The act of the State cannot be allowed to
harm an individual citizen as the new advertisement was fast-tracked in the
lock-down period, which the respondents have failed to satisfy the Court as
to why such short term period was allowed. When the State has
implemented the lock-down on one hand, at the same time, the other organ
of the State cannot be allowed to operate in such manner which would result
in deprivation of the different aspirants including the rights of the petitioners
who challenged the same.
14. The reading of the earlier judgment passed by this Court reveals that when
the action of the State causes deprivation to the candidates of particular
class to apply for or participate in process of appointments, it was held that
that has to be justified and the justification cannot only be assumed from the
necessary documents and available data for want of nurses alone for
appointment. The earlier advertisement dt. 26.05.2020 which was quashed
in WPS No.2539 of 2020 and WPS No.3107/2020 as also the new
advertisement dated 21.09.2020 would show that it is for similar number of
Community Health Officers, only nomenclature of the advertisement was
changed but the qualification was kept unchanged which it is more evident
from the minutes filed as R-2/1. The documents filed along-with reply shows
that nothing is on record to justify the fact that why the nurses are required
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alone. It is not sufficiently established by the respondents that why the
petitioners who were entitled to be considered for appointment to the post of
Community Health Officers were deprived and only nurses are required.
The minutes filed along-with reply is completely on the different subject
issue . A perusal of Clause 11.4 of The National Health Policy 2001
Annexure P-2 which has been reproduced shows that it do not apparently
create separate cadre, instead, the reading of Clause 11.4 would show that
for mid-level service provider, competency based bridge courses and short
courses would serve the purpose and these bridge courses could admit
graduates from different clinical and paramedical backgrounds like AYUSH
Doctors, B.Sc. Nurses, Pharmacists, GNMs etc., Therefore the qualification
of the candidates who have a specified degree is about the admitting to a
specified bridge course.

As it was earlier held that if the nurses were

required, the State has to justify their action that only nurses would be
required instead of doctors. For Community Health Worker the same has to
be justified by the documents and available data of work strength and no
inference can be drawn. The documents filed along with reply Annexure R2/7 only demonstrate the number of vacancies existing of Ayush medical
officers in a State that too the said document is dated 03.10.2020 i.e., after
the advertisement and the minutes were drawn.
15. In view of the aforesaid discussion, since already the Court has observed in
earlier round of litigation, the State has to justify the requirement of nurses
by the cogent documents, nothing is on record as on today again to hold
that deprivation of the petitioners was justified. The Supreme Court in Food
Corporation of India V. Jagdish Balaram Bahira (2017) 8 SCC 670 held
that the service under the Union and the State, or for that matter under the
instrumentalities of the State subserves a public purpose. These services
are instruments of governance.

Where the State embarks upon public

employment, it is under the mandate of Articles 14 & 16 to follow the
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principles of equal opportunity. Affirmative action in our Constitution is part
of the quest for substantive equality.

Available resources and the

opportunities provided in the form of public employment are in contemporary
times short of demands and needs. Hence, the procedure for selection, and
the prescription of eligibility criteria has a significant public element in
enabling the State to make a choice amongst competing claims.
16. In view of the foregoing discussion, the advertisement dated 21.09.2020
again do not satisfy the requirement of valid deprivation to the petitioners on
the basis of documents placed before this Court and the same would offend
Articles 14 & 16 of the Constitution. Accordingly, the advertisement dated
21.09.2020 is set aside and the writ petitions are allowed.
Sd/GOUTAM BHADURI
JUDGE

Rao

