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Mr. A.S. Kachhwaha, Dy. AG

Hon'ble Shri Justice Prashant Kumar Mishra
Order On Board

25/1/2017

1. Heard.

2. The petitioner has called in question the decision taken by the
Returning Officer rejecting her nomination paper, which she had
submitted for election to the office of Sarpanch of Gram

Panchayat, Billiband, Tehsil Kota, District Bilaspur.

3. At the outset, Mr. A.S. Kachhwaha, learned Additional Advocate
General for the State, would raise preliminary objection to the

maintainability of the writ petition on submission that the



2
petitioner has an alternative remedy of preferring an election
petition under the C.G. Panchayats (Election Petitions, Corrupt
Practices and Disqualification For Membership) Rules, 1995 (in
short “the Rules, 1995”) read with Article 243-O of the
Constitution of India. He would also submit that the petition

deserves to be dismissed on merits.

. Itis contended by learned counsel for the petitioner that in the
subject election, the petitioner and two other candidates had
submitted nomination papers, but all of them were rejected,
no election has taken place and as such, there is no
occasion for the petitioner to call in question any election. He
would also submit that the two other candidates have not
challenged the rejection of their nomination papers, therefore,
the petitioner is the only eligible candidate who survived in the
fray but her name was wrongly rejected. He would further
petitioner had appeared in the Class VI
iation, but has failed therein, however, CG Panchayat Raj
(Sanshodhan) Adhiniyam, 2016 (in short “the Adhiniyam, 2016")
incorporating amendment in clause (n) of sub-section (1) of
Section 36 would not apply to her case, because the said
amendment nowhere states that a candidate intending to
contest election for the office above Panch is required to pass

Class VIII examination. He would draw attention of this Court to

the Hindi version of the amendment.

. Learned counsel for the petitioner is right in his submission that
the remedy of election petition is not available to the

petitioner. For this, Rule 6 of the Rules, 1995 needs reference,
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which provides that an election petitioner may claim (a) a
declaration that the election of all or any of the returned
candidates is void; and (b) in addition thereto, a further
declaration that he himself or any other candidate has been
duly elected. There being no election to the post of Sarpanch of
the concerned Gram Panchayat, the petitioner cannot seek a
declaration that the election of any of the Returned Candidate
is void. The second relief which may be claimed by an election
petitioner would occasion in addition to the Ffirst relief and not

independent of it. Therefore, the petitioner cannot maintain an

flen to claim any relief as provided under Rule 6.
Even otherwise, .wWhen no election has taken place, the
petitioner cannot file dn election petition, because, there is no

occasion to'challenge‘any election.

6. The Legislature has anacted the Adhiniyam, 2016 for amending

Section 36 inthesfollowing manner:

Amendment of Section 36- For clause (n) and (o) of sub-section (1) of
Section 36 of the Chhattisgarh Panchayat Raj Adhiniyam, 1993, the

following shall be substituted, namely :-
“(n) has not passed-
(i) 5% Standard Examination for the post of Panch; and

(i) 8™ Standard or equivalent Examination for office bearer
above Panch,

from any recognized Institution or Board:

Provided that this provision shall not be applicable in the matter
of office bearers elected before enforcement of this amendment;

XXX
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7. A plain reading of the above provision would manifest that no
person shall be eligible to be an office bearer of Panchayat who
has not passed V standard examination for the post of Panch;
and VIII standard or equivalent examination for office bearer
above Panch. The language employed in the amendment is not
capable of being interpreted as has been sought to be made by
the petitioner. It admits of only one interpretation, the
language being clear and unambiguous. The Hindi version of the

provision also provides that :

pie, afda fedl darad &1 yeem) g1 &1 9
fodl w=aT Ut @RI AT Hsd
X Ucu)l & fov 8 4 a1 9ued

The above referred Hindi version is also clear in its meaning and
is the correct tramsfation of the English version of the

amendment.

8. In view of the above, since the petitioner has admittedly failed
in Class VII examination and thus, not cleared that examination,
she was not entitled to contest the election, therefore,
rejection of her nomination paper does not suffer from any

infirmity.

9. The writ petition sans substance, is accordingly dismissed.

Sd/-

Judge
(Prashant Kumar Mishra)

Shyna



