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AFR
HIGH COURT OF CHHATTISGARH, BILASPUR
Civil Revision No. 110 of 2015
Judgment reserved on : 10-08-2016
Judgment delivered on : 02-09-2016
Vijay Verma, son of Arjun Das Verma, aged about 38
years, resident of Ward No.13, Chakarbhata Camp, Nagar
Panchayat Bodri, Police Station Chakarbhata, District
Bilaspur (C.G.)
...Election Petitioner
---- Applicant
Versus
Kushal Pandey, Vice President, Nagar Panchayat Bodri,
Corporator Ward No.9, Chakarbhata Bodri Nagar
Panchayat, Police Station Chakarbhata, District Bilaspur
(C.G.)
---- Respondent

For Applicant:
Mr. Sunil Otwani, Advocate.
For Respondent/State:Mr. Ratnesh Kumar Agrawal, Advocate.
Hon'ble Shri Justice Sanjay K. Agrawal
Judgment [C.A.V.]
(1)

Invoking provisions contained in Section 26(2) of The

Chhattisgarh Municipalities Act, 1961 (hereinafter called as 'Act
of 1961’) read with Rule 19(2) of The Chhattisgarh Municipalities
(Election Petition) Rules, 1962 (hereinafter called as ‘Rules of
1962’), the election petitioner, petitioner herein has preferred this
revision calling in question the legality, validity and correctness of
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the impugned order dated 15.10.2015 passed by the District
Judge, Bilaspur in M.J.C. No.114/2015 by which learned District
Judge/Election Tribunal has dismissed the election petition
instituted by the petitioner herein under Section 20 read with
Section 22 of the Act of 1961 and declined to the election of
respondent herein/Vice-President Office of Nagar Panchayat,
Bodri District Bilaspur as null & void.
(2)

The aforesaid challenge has been made on the following

factual backdrop:(2.1) Election

for

the

office

of

Vice-President

of

Nagar

Panchayat, Bodri, District Bilaspur was held on 19.01.2015
wherein the respondent stood declared as successful candidate.
Election petition being M.J.C. No.114/2015 was filed on the
ground that one vote, which was cast in favour of election
petitioner had wrongly been declared invalid by Presiding
Authority in course of counting of votes.
(2.2) The election petitioner, by filing election petition, pleaded
inter alia that Nagar Panchayat, Bodri has 15 Wards; and
election of Nagar Panchayat, Bodri was held on 4.1.2015 in
which 15 councillors were elected and the President was also
elected by direct election and, as such, 15 councillors + 1
President = total 16 candidates were eligible to cast their votes to
elect Vice President in accordance with the Chhattisgarh
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Municipalities

(Election

of

Vice-President)

Rules,

1998

(hereinafter called as ‘Rules of 1998’). It was further pleaded that
in accordance with the Rules of 1998, election of Vice President
was held on 19.01.2015 and in that election, the election
petitioner as well as the returned candidate, the respondent
herein, stood as candidates by filing their nomination papers and
the Tahsildar, Bilha was appointed as Presiding Authority for
polling of the said election. On the same date, in presence of
Presiding Officer, votes were counted and in such counting, the
election petitioner secured seven valid votes whereas the
respondent secured eight valid votes and one vote was declared
invalid by the Presiding Authority holding that one of the
councillors has not put ‘X’ mark in required column of the ballot
paper.
(2.3)

Immediately

thereafter,

election

petitioner

made

a

representation that one such vote has been declared invalid
illegally and that be counted in his favour, but it was not done and
result was declared and the respondent herein was declared
elected as returned candidate.
(3)

The election petitioner filed election petition under Section

20 read with Section 22 of the Act, 1961 before the Election
Tribunal for declaring election of the respondent as null & void
and for further declaration that one vote, which was declared
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invalid by the Presiding Authority, was cast in his favour and as
per Rule 12 of the Rules, 1988, the procedure as mandated by
Section 25 of the Act of 1961/or Rules of 1998 be followed and
accordingly the election petition be allowed.
(4)

The respondent herein, filed his written statement, before

the Election Tribunal opposing the election petition and raised all
the permissible objections/defences in his written statement and
prayed for dismissal of election petition.
(5)

The Election Tribunal made an enquiry into the election

petition in accordance with the Rules.
(6)

On behalf of the election petitioner, the election petitioner

(PW-1) and the Presiding Authority (PW-2) were examined,
whereas on behalf of the respondent neither documents were
filed nor he examined himself before the Election Tribunal.
(7)

The Election Tribunal, by its impugned order, dismissed the

election petition finding that declaration of one vote to be invalid
by the Presiding Authority is legal as the election petitioner has
made a mark in the ballot paper by which it can be identified that
he has cast vote to a particular candidate.
(8)

Feeling aggrieved and dissatisfied with the order of Election

Tribunal, this revision petition has been filed questioning the
order of Election Tribunal.
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(9)

Shri Sunil Otwani, learned counsel appearing for the

petitioner would submit that the Election Tribunal, while counting
the ballot paper, is absolutely unjustified in declaring one vote
cast in favour of the election petitioner to be invalid merely on the
ground that 'X' mark has not been put or made in the particular
column of the ballot paper. He would further submit that in the
Election Rules, 1998, there is no such statutory requirement
requiring the voter while giving his vote to place on his ballot
paper, mark 'X' in the column opposite the name of the candidate
for whom he wishes to vote and if any elector has marked 'X' on
his ballot paper opposite the name of candidate is the valid vote
and merely because some instructions have been issued at the
time of election by Election Commission/District Returning Officer
that the voter has to mark 'X' mark in a particular column that will
not make a valid vote to be invalid. He placed reliance upon the
judgment of the Supreme Court in the matter of Era Sezhiyan
Vs. T.R. Balu and others1 in support of his submission.
(10) Per contra, Shri Ratnesh Kumar Agrawal, learned counsel
appearing for the respondent would vehemently submit that the
petitioner himself in his election petition has clearly stated that
alleged invalid vote was cast by him and, therefore, such vote is
identifiable and it has rightly been declared invalid by the
Presiding Authority and placed reliance on the decision of the
1

AIR 1990 SC 838
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Supreme Court in the matter of Dr. Anup Singh Vs. Shri Abdul
Ghani and others2 in support of his case.
(11) I have heard learned counsel appearing for the parties and
considered their rival submissions made herein and also gone
through the relevant records with utmost circumspection.
(12) In order to judge the correctness of the plea raised at the
Bar, it would be advantageous to notice Rules 10(4) & 11 of the
Rules, 1998, which read thus:“10. Ballot box and manner of recording votes.-(1) xx
(2) xxxx

xxxx

xxxx

(3) xxxx

xxxx

xxxx

(4) Each Councillor shall in the order prescribed by the
presiding authority proceed to the place set apart for the
purpose and there make a mark “X” on the ballot paper
against the name of the candidate for whom he wishes to
vote. No Councillor shall vote for more than one candidate.
The ballot paper shall then be folded so as to conceal his
vote and insert the folded ballot paper in the ballot box.
(11) Procedure upon opening each ballot box and
counting of votes.- The Presiding authority shall open the
ballot box and proceed to scrutinise the ballot papers. If on
any ballot paper three is “X” mark against more than
one name or there is any mark or sign on a ballot paper
by which the voter can be identified, such ballot papers
shall be considered invalid and shall not be counted. The
decision of the presiding authority shall be final in this
respect. The valid votes shall then be counted by the
2

1965 SC 815 (V 52 C 126)
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presiding authority and the ballot paper arranged in
respect of each candidate.
(13) Thus, a conjoint reading of sub- rule (4) of Rule 10 and
Rule 11 of the Rules, 1998 would show that councillors are
required to make mark “X” on the ballot paper against the name
of the candidate for whom he wishes to vote; and by virtue of
Rule 11 of the Rules, 1998 the ballot paper can be considered
and declared invalid by the Presiding Authority at the time of
counting of the votes, if on any ballot paper there is “X” mark
against more than one name or there is any mark or sign on a
ballot paper by which the voter can be identified.
(14) In Arikala Narasa Reddy Vs. Venkata Ram Reddy
Reddygari and another3, their Lordship of the Supreme Court
have held that election petition should be tried strictly in
accordance with procedure prescribed by statute by holding as
under:“13. It is a settled legal proposition that the
statutory requirements relating to election law
have to be strictly adhered to for the reason that
an election dispute is a statutory proceeding
unknown to the common law and thus, the
doctrine of equity, etc. does not apply in such
dispute. All the technicalities prescribed/mandated
in election law have been provided to safeguard
the purity of the election process and the courts
3

(2014) 5 SCC 312
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have a duty to enforce the same with all rigours
and not to minimise their operation. A right to be
elected is neither a fundamental right nor a
common law right, though it may be very
fundamental

to

a

democratic

set-up

of

governance. Therefore, answer to every question
raised in election dispute is to be solved within the
four corners of the statute. The result announced
by the Returning Officer leads to formation of a
Government which requires the stability and
continuity as an essential feature in election
process and therefore, the counting of ballots is
not to be interfered with frequently. More so,
secrecy of ballot which is sacrosanct gets
exposed if re-counting of votes is made easy. The
court has to be more careful when the margin
between the contesting candidates is very narrow
“Looking for numerical good fortune or windfall of
chance discovery of illegal rejection or reception
of ballots must be avoided, as it may tend to a
dangerous

disorientation

which

invades

the

democratic order by providing scope for reopening
of

declared

results”.

However,

a

genuine

apprehension of miscount or illegality and other
compulsions of justice may require the recourse to
a drastic step.”

(15) In the matter of Era Sezhihan Vs. T.R. Balu & others,
reported in AIR 1990 SC 838, their Lordships of the Supreme
Court, while interpreting Rule 37A of the Conduct of Election
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Rules, 1960 which is pari materia with Rule 10(4) of the Rules,
1998 and while considering the similar fact situation, have held
as under:“17. It is significant that in this sub-rule also there
is nothing to indicate that the preference must be
indicated in the column reserved for that purpose,
the only requirement being that the figure 1 should
be written opposite the name of the candidate.
Similarly, sub-rule (2)(b) of Rule 73 only lays
down that if the figure 1 is set opposite the name
of more than candidate or is so placed as to
render it doubtful to which candidate it applied, the
ballot paper would be invalid. Sub-rule (2) of Rule
73 deals with the invalidly of ballot papers and
that sub-rule nowhere states that merely by
reason of the preference being marked in the
wrong column, if the marking is opposite the name
of the candidate concerned, the ballot paper shall
be rendered invalid. It is true that the column in
which the preference should have been marked
and intended for that purpose was the column on
the right-hand side of the first column where the
name of the candidate was to be put; but there is
no express provision to the effect that unless the
preference is marked in the correct column, the
ballot paper would be invalid. In such a situation,
the principle enunciated by this Court in several
judgments and reiterated in S. Sivaswami Vs. V.
Malaiknnan, (1984) 1 SCR 104: (AIR 1983 SC
1293), that the primary task of the court in a case
where the question is whether the ballot paper in
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invalid is to ascertain the intention of the voter,
must be applied. In that case, the Court held that
the ballot paper shall not be rejected as invalid if it
is reasonably possible to gather a definite
indication from the marking so as to identify the
candidate in favour of whom the vote had been
intended to be given. This, of course, is subject to
the rule that before a ballot paper is accepted as
valid the ballot paper must not be invalid under
any other express provision and the intention of
the voter must not be expressed in a manner
which is contrary to or totally inconsistent with the
manner prescribed under the said Act or the
Election Rules for expressing the same.”

(16) Taking note of above-stated factual matrix and relevant
judgment of the Supreme Court would bring me to question
involved in this civil revision.
(17) The short question for consideration would be whether
Presiding Authority of the election in question is justified in
declaring one vote to be invalid in view of Rule 10(4) read with
Rule 11 of the Rules of 1998 in the election of vice president.
(18) It is appropriate to note that immediately after counting of
the votes, one of the candidates respondent herein raised an
objection to the Presiding Authority vide Ex. P/1, that one vote be
declared invalid as preference has not been indicated in the
column reserved for that purpose and that vote be declared
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invalid and the result of the election be declared. It is appropriate
to reproduce the objection raised by the respondent herein vide
Ex. P/1 which states as under:“izfr]
fofgr izkf/kdkjh
mik/;{k in fuokZpu
uxj iapk;r cksnjh
fo"k;%&fu/kkZfjr le; 19@01@2015 ifj.kke
dks 'kke 04%00 ?kksf"kr fd;s tkus
ckcr~A
egksn;]
lknj fuosnu gS fd uxj iapk;r cksnjh
ds izFke lEesyu esa fu/kkZfjr le; ij
ernku gqvk rFkk ernku iwoZ izf’k{k.k fd;k
x;kA ik"kZn x.kksa esa ftlesa izf’k{k.k esa
tkudkjh nh xbZ fd fu/kkZfjr ckDl ds ckgj
fdlh Hkh vU; LFky ij fdlh Hkh izdkj dk
fpUg iM+us ij er fujLr ekuk tk;sxk] ,d
er fu/kkZfjr ckWDl ds txg ij vU; LFky
ij fu’kku fd;k x;k gS] tks fd fujLr
ekuk tk;sxkA
rFkk fu/kkZfjr 04%00 cts ls foyEc gks
pqdk gS vr% ifj.kke ?kksf"kr djus dk d"V
djsaA
lgh@&”
(19) The Presiding Authority declared one vote to be invalid vide
Article-C by recording following reason:-“fu/kkZfjr LFkku ij xq.kk
x dk fu’kku ugha gksus ij eri= voS/k ekuk x;kA

lgh@&
13-01-2015”
(20) Thereafter, during the course of examination before the
Election Tribunal, Presiding Authority Shri Prakash Chand Kori
(AW-2) was examined, in which in paragrah 8, he stated
reasonfor declaring one vote invalid. He made following
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statement:“8-;g dguk lgh gS fd iz0ih0&1 ds v ls
v Hkkx esa izf’k{k.k ds nkSjku nh x;h
tkudkjh ds fu/kkZfjr LFkku ij dzkl (xq.kk)
dk fpUg yxkuk gS fy[krs gq,] fdUrq
fu/kkZfjr LFkku ij eri= ugha yxus ds
dkj.k eri= dks fujLr fd;k x;k gSA”
(21)

Going

by

the

objection

raised

by

the

returned

candidate/respondent herein and taking into account reason for
rejection of one vote to be invalid by the Presiding Authority, it
appears that particular voter has marked his preference against the
name of a candidate, but not in required column of ballot paper.
(22) The requirement of Rule 10 (4) of the Rules of 1998 is that
councillor should mark cross (x) on the ballot paper against the
name of candidate for whom he wishes to vote.
(23) In order to judge the correctness of plea raised, I have gone
through the record of the case including the one disputed ballot
paper Article-C [invalid vote].

The voter/councillor has clearly

marked cross on the ballot paper against the name of a particular
candidate,

though he has not marked the cross in the column

reserved for that purpose. On perusal of said ballot paper intention
of the voter can easily be gathered that he has cast vote to a
particular candidate and that vote cannot be considered to be invalid
vote merely on the ground that the preference has not been
indicated in the particular column of the ballot paper, particularly in

13

view of the fact there is no such statutory requirement that cross
mark should be marked in the column prescribed. Therefore, it is
held that one vote which has been declared invalid by the Presiding
Authority is a valid vote in accordance with Rule 10(4) of the Rules
of 1998. On perusal of the said ballot paper carefully, I am of the
opinion that the said vote has been cast by the voter in favour of
election petitioner- Vijay Verma.
(24) However, Shri Agrawal learned counsel for the returned
candidate/respondent herein would submit that the learned District
Judge is justified in dismissing the election petition as that voter did
not cast vote in accordance with the rules and in election petition
filed before Election Tribunal, petitioner himself has admitted in his
petition that his vote which he has cast in his own favour was
declared invalid by Presiding Authority and, therefore, that vote has
rightly been declared invalid.
(25) The submission of Mr. Agrawal, learned counsel deserves to be
rejected. The Presiding Authority did not reject one vote to be invalid
on the ground that invalid vote was clearly identifiable. The reason
assigned by the Presiding Authority has already been recorded in
the preceding paragraphs, which would show that one vote was not
declared invalid on such ground. Even otherwise, the returned
candidate did not take any such plea in his written statement filed
before the Election Tribunal that the invalid vote was identifiable,
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therefore, the judgment relied upon by the returned candidate Dr.
Anup Singh (supra) would not be applicable to the facts of the
present case. Even otherwise, returned candidate cannot be allowed
to take a new plea before this Court in Revision Petition. In Arikala
Narsa Reddy (supra) the Supreme Court has clearly held that
election court cannot go beyond the pleadings of the parties.
Accordingly, It is held that the Presiding Authority is absolutely
unjustified in declaring the vote to be invalid vote. Accordingly, the
one vote which was declared invalid is declared to be valid vote, cast
in favour of Election Petitioner herein.
(26) The Presiding Authority in paragraph-5 of the statement before
the Election Tribunal has made the following statement:“5-mRrjoknh dks vkfVZdy ch ds vuqlkj pquko

esa 8 er izkIr gq, FksA
;kfpdkdRrkZ dks
vkfVZdy , ds vuqlkj 7 er izkIr gq, Fks
rFkk vkfVZdy lh ds vuqlkj ,d er
fujLr gqvk FkkA”

(27) Thus, if one vote, which is now declared valid and which was
cast in favour of election petitioner is counted in his favour, total
votes which he has received become eight, in view of the above
position, the conclusion would be that the election petitioner and the
returned candidate both have received equal number of votes. In
such fact situation, Section 25 of the Act, 1961 states that the
decision as to who will be the returned candidate will be decided by
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draw of lots by virtue of Section 25 of the Act, 1961 by Election
Judge. But here, finding of equality of votes has been recorded by
this Court in revisional jurisdiction, therefore, the provisions of
Section 25 of the Act, 1961 would not be applicable. However,
Section 12 of the Chhattisgarh Municipalities (Election of VicePresident) Rules, 1998 (henceforth 'Rules,1998') provides procedure
in case of equality of votes & Section 13 provides for declaration of
result of election, which read as under:“12. Equality of votes:- If after the counting of the
votes is completed, and equality of votes is found to
exist between any candidate and addition of one
vote will entitle one of those candidate to be
declared elected, the presiding authority shall,
decide by lot in such manner as may be determined
by him and proceed if the candidate on whom the
lot in such manner as may be determined by him
and proceed if the candidate on whom the lot falls
had received an additional vote.
13. Declaration of result of election- When the
counting of votes has been completed, the
presiding authority shall, subject to the provisions of
Rule 12, if and so far as they apply to particular
case, declared to be elected, the candidate for
whom the largest number of valid votes has been
given and prepare, complete and certify a return of
election.”
(28) Thus, in such a fact situation the decision as to who will be the
returned candidate is to be decided by the draw of lots by virtue of
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the provisions of Rule 12 of the Rules, 1998 and result will be
declared by virtue of provisions contained in Rule 13 of Rules, 1998.
(29)

In the result, the revision is allowed and the election of

respondent herein on the post of Vice President of Nagar
Panchayat, Bodri is hereby set aside. Presiding Authority i.e.
Tahsildar, Bilha is directed to follow the provisions contained in Rule
12 of Rules, 1998 to decide who will be the returned candidate by
draw of lots and thereafter to follow the provisions contained in Rule
13 of the Rules, 1998 and declare the result afresh, who is returned
candidate on the post of Vice President, Nagar Panchayat, Bodri,
District Bilaspur within ten days from receipt of copy of this order in
presence of the parties.
(30)

Duly attested copy of this order be sent to the Presiding

Authority/Tahsildar, Bilha (Bilaspur) directly and an additional copy
also be sent to Collector, Bilaspur to secure the compliance of this
order in accordance with Rules 12 & 13 of Municipalities (Election of
Vice President) Rule, 1998 within the stipulated time. Record be
sent back forthwith.
(31)

Revision is allowed to the extent indicated hereinabove. No

cost(s).
Sd/(Sanjay K. Agrawal)
Judge
D/-
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Head Note

Counting of votes for the post of Vice President, Nagar
Panchayat, Bodri has to be made strictly in accordance with
Chhattisgarh Municipalities (Election of Vice President) Rules,
1998.

mik/;{k] uxj iapk;r] cksnjh ds in gsrq erksa dh x.kuk
l[rh ls NRrhlx<+ uxj ikfydk ¼mik/;{k dk pquko½ fu;e]
1998 ds vuqlkj dh tkuh pkfg,A

